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The Fair Compensation for the Environmental Damage due to
Internationally Wrongful Acts Based on Civil Liability

Dr. Nawaf Mousa Muslam Al Zaydeen

Abstract

The development of technology in the modern era had led to the
widespread of damages to the environment resulting from the use of this
technology that lead to pollution of the environment in which we live. From
this point on, civil liability for environmental damage has begun to gain great
importance to the international community, including the compensation for the
injured.

The compensation based on environmental damage must be direct and
verified, and that it has not been previously compensated or that it affects the
legitimate interest of the injured person, whether it is one person or a group of
persons, according to certain methods. In addition, the Compensation may be
in kind, or it may be paid for according to the affected party and other related
conditions, it may also affect humans and may affect the society as a whole,
and the damage may have affect the environment in which case compensation
IS non-viable.

Keywords: Fair Compensation, Unlawful Acts, International Civil Liability,
Environmental damage.
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A tale of Two Properties: The Principle of Independence of the
Intellectual Property of the Work from the Corporeal Property of the
Material Object in the Jordanian and French Legislations

Dr. Suhail H Haddadin
Mohammad Amin Naser

Abstract

The history of author’s right is a history between the intellectual property
of the work and the corporeal property of the material support, what governs
the relation between these two properties is the principle of independence of
each of them from the other. This principle has evolved in the French legal
system, such evolvement was amongst the reasons which led to the creation of
the author’s moral right in France. This study argues that the existence of the
work under the Jordanian legislation is an artificial creation by the law, which
requires excluding any corporeal aspect from the work; i.e. separating between
the work and its material support. This separation between the intellectual
property of the work and the corporeal property of the support requires
drawing the limites of each property regarding the other without preferring one
over the other. Thus, the actual control over the support and the right to
exclude the others from it which is one of the attribute of the corporeal
property can be handeled through the theory of abuse of rights that is
consecrated by the Civil Law. On the other hand, this study has concluded that
the corporeal property may not extended to include the image of the chattel
because this will put in peril the principle of independence of the intellectual
property of the work from the corporeal property of the support.

Keywords: Material object, Author’s moral rights, the image of the chattel, the
work.

o¢



At oY (1) 2aal (1Y) Mol cApudandl pglall g o) &Y A A Y Alaal

- -

tdadia

Ofald 5 8 iy m ) sedie Sl GEE B Lavie le il 8 Al @iy
Sl 13 s a3 O (Proculians) 4l s€ s, duyadi 5 (Sabinians) duplell Lu,0el Lea
o Jiad LeSlas ¥ 5ale aaf Tom 1308 Lapad Ll D8 gilila 8 885 3 g6 Almae g o
Al Tlole Jeally Wiy e s L) 3ol el RS GaY) g e AT lia
fJEal Akle 55 Gl JAT Sadd 4lley OIS apall aey ey e Jhd iy ol
B 558 LeaY) Ll ALl 3 1 shae (StoiciSm) Al 5 Aklilly ¢y ) ¢ il
L ob o2 g (Aristotle) shal s ftiall sl gl Lty cal S aiale 8 o LA
el 8 dle o el Ll sl i el ASLIL Gal Tshel 4S8 4tad 5 8 ey
Uans e aes s n Aelial g QS 8 Liw oS iy U 3 (G 1 (g
A gaas s ol Loy Dlaall Gasbal) (81 8 ESY Lman o5 il Zales ) Ryl ac) i
(), i o

JE G aiale) & 13 aanll o 8 o dliala (laas Ui cindiel Lala (e &gl

Dgans b dalaty ol 10 ol cdally gl € Y5 calall @il 1S 1Y sald)
O g g8 e lan Guanl g 13 Vsiym Al Gl o @ll3 e sk Si ASLY S sia
Sle VI as Y ASL o leg ol Apills ©lgle 4R peny of AS, Tk b3
WYl ¢ S e ¥V 5ol 8 olagn st 3 SEe aaid (Al cLay)

é;}“ PR 3)&&\ cgg}a.d\ A ol c‘;_.c@j )ﬂ)ﬂ\.}.\s daa s “..F.ILA‘S‘)M 4adl] ‘;Aul_\“.ﬁ.».nj; 45 930 )L.‘\ (\)
dal Cande elglh ol o555 cid gyl g 5l Jal cande eleli (ygaladl ) Gida Y a (V4£1)

Lyl g gl
(2) Pierre-Yves Gautier, L’accession mobiliére en matiére d’oeuvre de 1’esprit: vers une
nouvelle querelle de Proculéien et des Sabiniens, D. 1988, chron., p.152.
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(5) Marie-Claude Dock, Genese et évolution de la propriété littéraire, RIDA n° 79, (n°
spécial Histoire internationale du droit d'auteur — Des origins a nos jours), janv. 1974, p.
127 ; Laurent Pfister, L'auteur, propriétaire de son oeuvre? La formation du droit
d'auteur du XVle siécle a la loi de 1957, These Strasbourg, 1999 p.20 ; Frédéric Rideau,
La formation du droit de la propriété littéraire en France et en Grande-Bretagne : une
convergence oubliée, PUAM 2004, spéc. pp. 313 ; Bernard Edelman, L™image" d'une
oeuvre de I'esprit tombée clans le domaine public, D. 2001, p. 770.

(6) Marie-Claude Dock, Contribution historique a I'étude des droits d'auteur, LGDJ Paris,
1962, p. 9.
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(4) Jane C. Ginsburg, Droit d'auteur et propriété de I'exemplaire d'une oeuvre d'art : étude de
de droit comparé, RID camp. 1994, p. 811 ; Christophe Geiger, La remise en cause du
droit a I'image des biens : une privatisation du domaine public enfin freinée ? (a propos
de I'arrét de la Cour de cassation du 7 mai 2004), RLDI n° 6, juin 2005, p. 6 ; Béatrice

Gleize, La protection de I'image des biens, Defrénois, Lextenso éditions, coll. Theses,
Doctorat et Notariat, t. 33, 2008, n° 104, p. 72.
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(2) Philippe Gaudrat, Droits des auteurs, Droits moraux. Théorie genérale du droit moral

(CPI, art.L. 121-1 a L. 121-9), J-CI PLA, fasc. 1210 ; Olivier Pignatari, Le support
en droit d'auteur, Larcier 2013, p. 21.
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(3) Loi du 9 avril 1910 RELATIVE A LA PROTECTION DU DROIT DES AUTEURS EN

MATIERE DE REPRODUCTION DES OEUVRES D'ART, JORF du 11 avril 1910

page 3269 ; D. 1911, 1V, p. 32.

(4) Loi n° 92-597 du 1 juillet 1992 relative au code de la propriété intellectuelle, JORF
n°0153 du 3 juillet 1992 page 8801.
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T. corr. Seine, 13 déc. 1834, cite par Etienne Blanc, Traité de la contrefacon et de sa
poursuite en justice, Paris 1844, p. 299: “Considérant que I’ouvrage d'un auteur du genre
dont il s'agit ayant deux droits distincts, il faut pour qu'il soit dépouillé de ces deux droits,
qu'il les ait I'un et l'autre formellement cédés et abandonnés; que si la cession du second
droit emporte nécessairement celle du premier, il n'en est pas de méme relativement a ce
premier droit ; qu'ainsi un sculpteur qui vend une statue congue et exécutée par lui ne se
dépouille que de la propriété de son ouvrage, envisagée matériellement, et reste propriétaire
de ce qui, dans cet ouvrage, est le fruit de sa conception et de son génie, et forme un droit
particulier de propriété qui lui est garanti par la loi ; que, pour que la cession de ce dernier

droit fiit comprise dans la vente.”:
https://gallica.bnf.fr/ark:/12148/bpt6k5837864m/f328.item.r=sculpteur%20qui%20vient

g ySall AL e Ay siad) ASL) M Tage s o) 3l <l )l Al e (Y1)
Cass. crim., 23 juil. 1841, DP 1841, 1, p. 322 ; C. A. Paris avr. 1850, DP 1852, 2, p. 159 ; C.
A. Paris 5 juin 1855, DP 1857, 2, p. 28 ; Trib. Civ. Seine, 5 mai 1894, Ann. 1894, p. 337 ;
Besancon, 21 mai 1902, 2, p. 9, note Pouillet.
(4) Cass. ch. réunie, 27 mai 1842, DP 1842, 1, p. 297.

(5) Article 1602 du Code civil: “Tout pacte obscur ou ambigu s'interpréte contre le
vendeur.”
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(1) Gabriel Baudry-Lacantinerie, Traité théorique et pratique de droit civil, 12, De la vente,
Paris 1900, p. 267 : “La vérité est que le peintre, en vendant son tableau purement et
simplement, a aliéné intégralement les droits qu'il avait sur celte ceuvre; le tableau n'est
plus a lui; il appartient a l'acheteur qui peut en tirer toutes les utilités possibles,
notamment la reproduction : le droit de reproduire le tableau est une conséquence, 'un
accessoire de la propriété de ce tableau.”:
https://gallica.bnf.fr/ark:/12148/bpt6k9763123f/f13.item.r=notamment%201a%20reprod
uction.textelmage
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Marcel Planiol, Traité élémentaire de droit civil, Paris, 1922, t. 1, n® 2545, p. 787 ; Pierre

Recht, Le droit d'auteur, une nouvelle forme de propriété, Histoire et théories, Bruxelles,

1969, p. 58 ; Laurent Pfister, L auteur propriétaire de son oeuvre? La formation du droit

d’auteur du XVlIe siecle a la loi de 1957, pp. 518 et s.

(3) Gabriel Baudry-Lacantinerie, op. cit, p. 267; Charles Demolombe, Cours de Code
Napoléon, Paris, 1852, t. 9, n° 540, p. 482.

DS Ay Sl ASLL 5y 5 adiiad Glydl A8k Gasle 53 (5250 SRV Gl S il (£)
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Pierre-Joseph Proudhon, Les Majorats Littéraires, Bruxelle 1862, p. 32: “Allons-nous

partager le monde de I'esprit a I'instar du monde terrestre? Je ne m'y oppose pas si on le peut

faire (... ), si, sous ce rapport, I'opposition entre le monde physique, susceptible de partage

et qui doit étre partagé, et le monde intellectuel, incompatible avec I'idée de propriété, n'est
pas une des lois organiques de la constitution humanitaire.”

HEIRCQUN 4
Louis Wolowski, Présentation de législation, Revue critique de législation et de
jurisprudence, 1839, I. 10, p. 213; Charles Demolombe, op. cit., p. 267.
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(1) Raymond Théodore Troplong, De la vente, ou Commentaire du titre VI du livre 111 du
Code Napoléon., Tome Ill, p. 37; Augustin-Charles Renouard, Traité des droits
d'auteur, dans la littérature, les sciences et les beaux-arts, Paris 1838-1839, p. 300:
https://gallica.bnf.fr/ark:/12148/bpt6k5739469p.textelmage

(2) Laurent Pfister, op. cit., p. 514.

(3) Ibid.

(4) Jean-Marie Pardessus, Cours de droit commercial, Paris, 1825, 3éme éd., t. 2, n° 308, p.
90:
http://cujas-num.univ-parisl.fr/ark:/45829/pdf0604784425; Adrien Gastambide, Traité
théorique et pratique des contrefagons en tous genres, ou De la propriété en matiére de
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la propriété littéraire, Paris, 1878, t. 2, pp. 216-217.
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Elizabeth Adeney, The Moral Rights of Authors and Performers: An International and

Comparative Analysis, Oxford University Press 2006, pp. 166-167.
(2) Pierre Sirinelli, Le droit moral de l'auteur et le droit commun des contrats, Thése, Paris 11, 1985,

p. 440.
(3) Loi 57-298 1957-03-11 JORF 14 mars 1957 rectificatif JORF 19 avril 1957 en vigueur le 11

mars 1958.
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(1) Pierre Sirinelli, op. cit., pp.£e4 ets.
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Philippe Gaudrat, A la poursuite de I'oeuvre multimédia, in Les créations multimédia, Frederic
Sardain (dir.), DTA vol. 8, n°2, 2001, p. 21.
(3) Cass. crim., 19 mars 1926, DP 1927, 1, p. 25, note Marcel Nast ; Cass. civ. 1re, 16 juin 1982,
Bull. civ. I, n°228.
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Henri Desbois, Le droit d'auteur en France, 3e éd., Dalloz 1978, p. 404; André Lucas, Henri-Jacques Lucas et

Agnés Lucas-Schloétter, Traité de la propriété littéraire et artistique, 4e éd., Litec 2012, p. 236 ; Pierre-Yves
Gautier, Propriéteé littéraire et artistique, 10e éd., PUF 2017, p. 278.

B PREI AR dle sl Bulst oSay ¥ adly Wcie 8 L iy oLl o W) of 0 138 ol g e p2 Y Lo
Cass. crim. 19 mars 1926, DP 1927, 1, p. 25, note Nast; Cass. 1" civ., 16 juin 1982, Bull. civ. I, n° 228 ; TGl
Paris, 5 mars 1993, RIDA avr. 1993, p. 240; CA Paris, 11 juill. 2005, Comm. Com. électr., 2006, comm., p.
93, obs. Ch. Caron.
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(1) Civ. 1re, 10 mars 1999, n° 96-18.699, « Café Gondrée », Bull. civ. I, n° 87 ; D. 1999, p. 319,
concl. J. Sainte-Rose , note E. Agostini ; GAJC, 12e éd., 2007, n° 68-69 ; GAPI 2004, n° 31 ;
RDI 1999, 187, obs. J.-L. Bergel ; RTD civ. 1999, p. 859, obs. F. Zenati ; RTD com. 1999, p.
397, obs. A. Francon ; JCP 1999. Il. 10078, obs. P.-Y. Gautier, et I. 175, obs. H. Périnet-
Marquet.

(2) F. Zenati, RTD civ. 1999, p. 859 note sous Civ. 1 re, 10 mars 1999 ; D. 1999, p. 319, note E.
Agostini note sous le méme arrét; JCP 1999. Il. 10078, obs. P.-Y. Gautier note sous le méme
arrét ; G. Cornu, Droit civil : introduction, biens, personnes, Montchrestien, 12e éd., 2005, n°
1038.

(3) Valérie-Laure Benabou, La propriété schizophréne, propriété du bien et propriété de I’image du
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(3) Cass. 2e civ., 5 juin 2003, Comm. Com. électr. oct. 2003, p. 25 note Ch. Caron, L’image
des biens, une erreur de doctrine? ; T. Revet, RTD civ. 2004. 528 ; F. Zenati, Du droit de

reproduire les biens, D. 2004, p. 962.
(4) Ch. Caron, loc cit.
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(1) Cass., ass. plén., 7 mai 2004, n° 02-10.450, Bull. AP, n° 10 ; D. 2004, p. 1459, point de
vue C. Atias , p. 1545 , note J.-M. Bruguiere et note E. Dreyer ; D. 2004, p. 2406, obs.
N. Reboul-Maupin ; GAJC, 12e éd., 2007, n° 68-69 ; RDI 2004, p. 437, obs. E. Gavin-
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344.

(2) Civ. 2e 5 juin 2003, n° 02-12.853, Bull. civ. I, n° 175 ; D. 2003, p. 2461 , note E.
Dreyer ; RTD civ. 2003, p. 681, obs. J. Hauser ; Civ. 2e, 29 juin 1988, n° 87-10.463,
Bull. civ. 11, n° 160 ; P. Kayser, L'image des biens, D. 1995. Chron. 291.

(3) Cass. le civ. 28 juin 2012, n° 10-28.716, non publié au Bulletin.

(4) Frederic Pollaud-Dulian, Images des biens : du droit exclusif au trouble anormal, D.
2012 p.2218.

(5) Ibid.
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The Authority of the Administration in Withdrawing the Public Works
Contract in the View of Jordanian legislation

Dr. Momen Nayef Al Saaydeh
Prof. Mohannad Azmi Abo Moghli

Abstract

This study deals with the authority of the administration in withdrawing
the contract of public works in the view of the Jordanian legislation. It deals
with the concept of public works contract referred to by the Jordanian
government works system. In addition to the characteristics of that contract,
and the purpose of which is to achieve public benefit, up to the concept of
withdrawal of the project referred to in Article (84) of the Regulations of the
law of the organization of tenders and auctions. Also, the jurists differed on the
basis of the authority of the administration in withdrawing the project. Some of
them responded to the public authority's consideration, some of which were to
be considered as public interest in addition to the terms of withdrawal of work
or project from the contractor, and the results that come up from the
withdrawal of the project or work with the contractor contracting with the
administration.

The problem of the research lies in the legal nature of the authority of the
administration in withdrawing the contract of public works, they constitute
either a penalty by the administration or an administrative act or an
independent

The researcher reached a number of conclusions and recommendations.
One of these is that the Jordanian legislator did not specify the controls and
cases related to the withdrawal of the work or the project from the contractor.
But the most necessary recommendation is the Jordanian legislator should
specify the limits controls and cases related to the withdrawal of work on
project from the contractor clearly and specifically.

Keywords: public works contract, clouds
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The Crime of Electoral Bribery in Jordanian Legislation
(Analytical and Comparative Study)

Dr. Salem Al-Adaileh
Dr. Khalid Alhrerat

Abstract

This research discusses electoral bribery and its most common forms
which is buying and selling of votes in elections. It compares the Jordanian
legislation with Arab, Anglo-Saxon and French legislations. The research
reveals the shortcomings of the Jordanian legislation concerning
decriminalizing certain acts and a set of practices that influence will of voters
and affect righteousness of election including ostensible candidacy. The
researchers come up with a number of proposals in order to develop the
electoral law to ensure the integrity of the elections, rightness of voters'
representation, boost confidence in House of Representatives and upgrading of

democratic practice in Jordan.

Keywords: Election Bribery, Corrupted Political Money, Utility, Voting in
Particular, Abstention from Voting, Ostensible Candidacy.
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The Extent of Acceptance of the Challenge to Cancel the Administrative
Contract as a Whole: A Study in the Light of Legislative and Judicial
Developments in France

Dr. Bassam Mohamed Abu Irmilah

Abstract

This study illustrates the possibility of challenging the administrative
contract in France, similar to the challenge of the administrative decision. To
achieve this objective, the study reviews the legislative orientation in France
based on the amended law of March 1982, which authorized the Governor to
challenge the administrative contract as well as the challenges relating to the
abuse of power by local groups when concluding administrative contracts
illegally. Initially, the French State Council bowed to this legislative
orientation considering that the challenges of the Governor to cancelling the
administrative contract as a whole is one of the challenges of abuse of power.
However, the French State Council backed down this attitude in late 2011,
where it considered this orientation a double violation of the legal system
considering that the cancellation challenge can only be decided on
administrative decisions. It also considered this orientation a violation of the
full administrative litigation of administrative contracts

The study concludes that the establishment of the theory of challenge
against the administrative contract by the French legislature has negative
aspects that dominated the positive aspects. It constituted a double violation of
the legal system of both the cancellation administrative litigation and full
administrative litigation. It also created what is known as the “Governor
Crisis”, which was not addressed by the French legislator in the mentioned
law. The study recommends the amendment of Article 2131-1 of the French
Regional Communities Act, In order to deprive the Governor of his authority
to challenge administrative contracts itself, to be confined only in challenging
the administrative decisions resulting from these contracts.

Keywords: Administrative Contract; cancellation judgment; abuse of power,
full administrative litigation
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The Overlap Between the Author’s Rights and the Property Rights of the
Corporeal Support of the Work: A comparative Study Between the
Jordanian and the French Legislations

Dr. Suhail H Haddadin

Abstract

One of the vital principles on which author’s right is based on is the
principle of separation of the intellectual property of the work from the
physical property of the material support of the work. Despite the apparent
simplicity of this principle and the fact that these two properties are not in
conflict since they are independent, the affinity between these two properties is
more complex than it seems to be. The moral right of the author may clash
with the right of ownership of the owner of the physical support and the French
case law is a rich resource in this regard either through the case law regarding
the works of art or the architectural works that can be used in Jordan on the
grounds that the French legislation is the historical origin of Jordanian Authors
Right Protection Law (JARPL). On the other hand, there are clear legislative
limitations when it comes to the author's economic rights and their complex
relationship with the property of the material support of the work. Therefore,
this study concluded that the legislator should intervene with regard to the
moral right of the architect to confront the landlord by adding a special
exception to this type of work. In addition, the text of Article 9 (c) of the
(JARPL) on the Right to Lease and Article 9 (d) on the Right of Distribution
must be amended too.

Keywords: Material support, Author’s moral rights, Architectural work, Droit
de suite, Exhaustion of right, Right of distribution, Rental right,
Right of integrity.
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(1) Trib. ad. Grenoble, 18 février 1976, RIDA janvier 1977, p. 117, obs. A. Francon.
"aa a8y palall ) jually aladl  puall adad s ad) o sl e No saldl Ll (Y)
(3) CA Paris, 10 juillet 1975, RIDA, janvier 1977, p. 114, obs. A. Francon.
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VAL (\)
Frédéric Pollaud-Dulian, op. cit., pp. 636 et s. ; Thierry Desurmont, L'incidence du
droit d'auteur sur la propriété corporelle des ceuvres d'art en droit interne frangais
(these), Paris, 1974, pp. 358 et s. ; Jean — Sylvestre, Bergé, Entre autres droits, la
propriété intellectuelle, Propr. Intell., juillet 2002, p. 10 ; Marie Cornu, L’espérance
d’intangibilité dans la vie des oeuvres, RTD civ., 2000, p. 697.

(2) Frédéric Pollaud-Dulian, loc. cit.

(3) Michel Huet, Le droit francais des contrefagons en architecture, urbain et paysage
(cloisons et métamorphoses), RIDA 231, janv. 2012, p. 3 ; Nadia Walravens, La
protection de 1'ceuvre d'art et le droit moral de 1'artiste, RIDA 197 juill. 2003, p. 3.

(4) Cass. civ. 1re, 7 janv. 1992, Bull. Civ. I, n° 7, D. 1993 somm. comm., p. 88.
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Frédeéric Pollaud-Dulian, op. cit., p. 434; André Lucas, Henri-Jacques Lucas et Agnées
Lucas-Schloétter, op. cit., p. 383; Pierre-Yves Gautier, op. cit., p. 244.

(2) F. Polloaud-Duilan, Conditions de protection des oeuvre d’architecture, RTD com. 2004,
p. 271, observation sous Cass. 1re civ., 17 juin 2003; Bernard Edelman, La rue et le droit
d’auteur, D. chron. 1992, p. 91; B. Edelman, note sous Cass. 1re civ. 7 janvier 1992, D.
1993, p. 522; D. Becourt, note sous CA Versaille 1re ch. 4 avr. 1996, JCP éd. G 1996,
22740-22741, p. 475.

(3) CE, 11 septembre 2006, req. n° 265174, D. 2007, jur. p. 129, note J. Charret; Propr.
Intell. oct. 2006, p. 450, obs. A. Lucas; RTD com. 2007, p. 100, obs. F. Pollaud-dulian.

(4) Cécile Cottier, Le juge administratif et les litiges sur les "oeuvres de I'esprit, RIDA 227
janv. 2011, p. 2; Albert Gallego, Espagne: le droit moral de I'architecte éprouvé par le
service public, RIDA 217 juill. 2008, p. 3.
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(1) Marie Cornu, Droits de 1’architecte et aménagement de I’espace public, AJDA 2004, p.
2114; Daniel Vergely, Concours d’architecture: originalit¢é de 1’oeuvre et liberté
contractuelle, de la défense des grands principes de la commande publique dans la phase
précontractuelle, AJDA 2007, p. 726.

(2) Frédéric Pollaud-dulian, Architecte et droit d’auteur, Rev. Droit immob. 12 (4), oct.-déc.
1990, 431.

ADLan 5 5 glaall (3 giall g Cilgall (3 len o slE e ¥ BaLl il (¥)

(4) Patty Gerstenblith, Architects as Artists: Artists’ Rights and Historic Preservation,
Cardozo Arts and Entertainment Law Journal, 1994, p.431.

(5) Loi fédérale concernant le droit d'auteur sur les ceuvres littéraires et artistiques du 7
décembre 1922; BBI 1922 III 960 Art. 12 al. 3 : “Une fois réalisées les oeuvres
d’architectures peuvent étre modifiées par le propriétaire.”
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(1) Francois Dessemontet, Le droit d'auteur des architects, In: Journées du droit de la
construction. — Fribourg 1995- GRUR International : gewerblicher Rechtsschutz und
Urheberrecht 45(1996), vol. 2, p. 23, available at:

https://www.unil.ch/cedidac/files/live/sites/cedidac/files/Articles/Dt%20d%27auteur%20des
%20architectes.pdf
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https://www.unil.ch/cedidac/files/live/sites/cedidac/files/Articles/Dt%20d%27auteur%20des%20architectes.pdf
https://www.unil.ch/cedidac/files/live/sites/cedidac/files/Articles/Dt%20d%27auteur%20des%20architectes.pdf
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("), 4d 5.0
Dstaall Gall s (e (adlll ] i il g il Lagale G G Glaa gl Gl )
SV ikl il Gl By il gt a4l dsles il i ask o
Ala¥) @il ghadallS i Abia) daadl) L) Calgal) 3oy enall Chiiadll aualy Y "Ciicadll
Ol litias (e ey dilally cila sl Al dleall s (A gall 5 4 Cliiad) 3
OIS o) san Lo 580 ) Aliall Aal) oda AL Ly el 30 Aal) eyl iy ) Ll
e oa LeSlle T La agalls ludl f Ll o adl o skad 3yl Ll S S
Al dlle Juias 4y daual g paill 138 e Ll 58 dleall Sas plinabil aay Lo yds

palall oda (pe FANEN 5 AulEN 55l il (V)
“Le droit d'exploitation des oeuvres posthumes appartient aux ayants droit de I'auteur
si I'oeuvre est divulguée au cours de la période prévue a l'article L. 123-1.
Si la divulgation est effectuée a I'expiration de cette période, il appartient aux
propriétaires, par succession ou a d'autres titres, de I'oeuvre, qui effectuent ou font
effectuer la publication.”

(2) Frédéric Pollaud-Dulian, op. cit., pp. 1626 et s.; André Lucas, Henri-Jacques Lucas
et Agnes Lucas-Schloétter, op. cit., n® 356; Pierre-Yves Gautier, op. cit., pp. 417 et s.

(3) Frédeéric Pollaud-Dulian, op. cit., p. 1628.

(4) Frédéric Pollaud-Dulian, op. cit., p. 1630: “Il s’agit de la propriété, non de 1’ocuvre
au sens intellectuel du terme, mais de son support materiel original [...]”; Claude
Colombet, Propriété littéraire et artistique et droits voisins, Dalloz, 9éme éd., 1994,
n° 288.
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(1) Frédéric Pollaud-Dulian, op. cit., p. 1630.
(2) Henri-Jacques Lucas et Agnés Lucas-Schloétter, op. cit., n® 346.

(3) Henri Desbois, Le droit d’auteur, 1re éd., n°® 288.
(4) Cass. civ. I, 9 novembre 1993, Bull. civ. I, n® 319, p. 221 ;

Ol g &gl i e Olealill (o JST ASa ol aSal ds gl ol yday)
D. 1994, p. 155, obs. A. Francon, ; JCP éd. G, 1994, 11, 22190, obs. B. Edelman.
robal s 0 gl 8 Oleilh (515 Skl (0)
A. Francon, observation précitée ; B. Edelman, observation précitee.
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(1) Ambroise Vollard, Mémoires d’un marchand de tableaux, Albin Michel (Paris) 1937, p.
84, https://gallica.bnf.fr/ark:/12148/bpt6k9689085c/f18.image.textelmage
(2) https://www.vangoghgallery.com/misc/fag.html
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Marie-Andrée Weiss et Pierre Noual, Droit de suite californien: Vie et mort d’une
experience américaine, RLDI Aolt-Séptembre 2018, N° 151, p. 14.
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(1) T. Azzi, La circulation des oeuvres: le droit de suite, in L’Art en movement, Regards de
droit privé, éd. Mare & Martin 2013, p. 169; W. Duchmin, La directive communautaire
sur le droit de suite, RIDA janv. 2002, p. 3.
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Claude Colombet, Propriété littéraire et artistique et droits voisins, 9éme éd., n°214.

(3) TGI Paris, 1re ch., 3 juill. 1968, JCP 1968, Il, 15569, concl. Fabre ; RTD com. 1968, p.
1041, obs. H. Desbois.

(4) CA Paris 1re ch., 7 janv. 1970, D. 1970, p. 548, note. Plaisant ; RTD com. 1970, p. 703,
obs. H. Desbois.

(5) Cass. 9 févr. 1972, D. 1972, p. 289, concl. Lindon ; RTD com. 1973, p. 258, obs. H.
Desbois.
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(2) Paul Goldstein, International Copyright: Principles, Law, and Practice, Oxford 2001,
p.256.

(3) Directive 93/83/CEE du Conseil, du 27 septembre 1993, relative a la coordination de
certaines régles du droit d'auteur et des droits voisins du droit d'auteur applicables a la

radiodiffusion par satellite et a la retransmission par cable.
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(1) U.S. 1976 Copyright Act of 1976, as Pub. L. No. 94-553, 90 Stat. 2541., see §109 (b) (1)
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(2) U.S. 1976 Copyright Act of 1976 §109 (B) : “This subsection does not apply to—
(i) a computer program which is embodied in a machine or product and which cannot be
copied during the ordinary operation or use of the machine or product”
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TGI Nanterre, 6e ch., 15 déc. 2006, UFC-Que Choisir c. Sony, PI, 11° 23, avr. 2007, pp. 222
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Manaila, Téléchargement payant de musique: le droit de la consommation s‘applique
strictement!, D. 2007, p. 219; Comm. com. €électr. 2007, comm. 64, note E. A. Caprioli.
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(3) George Bonet, L'épuisement des droits de propriété intellectuelle, in L'avenir de la
propriété intellectuelle, Librairies techniques, Litec 1993, p. 89
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(1) Valérie-Laure Benabou, Epuisement des droits, épuisements des droits: une approche
globale de la théorie de I'épuisement est-elle possible?, in Les nouvelles frontieres du
droit d'auteur, Légicom 11° 25,2001/2, p. 115.

(2) Paul Goldstein, op. cit., p.255.
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“Each Party shall provide, at least in cases of copyright piracy or trademark counterfeiting,

that its authorities may initiate criminal actions and border measure actions ex officio,
without the need for a formal complaint by a private party or right holder.”
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partner. Furthermore, working with a credible and reliable regional partner
like Jordan, has enabled NATO to advance its interests in the MEANA
region and beyond. In addition to that, the abovementioned diverse
cooperation has fulfilled much of both parties’ motives that made them to
forge a close partnership.
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NATO members at the bilateral level, this a partnership with this alliance
has helped in boosting these bilateral relations, provided Jordan with
further political support and enhanced its regional and international status.
Moreover, the MD initiative has provided Jordan with a platfourm where
its decision makers as well as politicians have engaged and participated in
high level meetings and exchange of mutual visits. Moreover, although the
alliance is not an economic entity, its assitance and military aid has
helped, to a certain extent Amman to meet its economic challenges.

In regards to NATO motives, this study has concluded that the
atlantic alliance has recognized the fact that, Jordan enjoys an important
strategic geographical position in the region which is of great importance
to the alliance interests. Moreover, Jordan has developed a reputation of
being a rational, moderate actor and a credible partner that believes firmly
in peace. Furthermore, although Jordan is a small state with limited
resources, over years it has established a highly professional security
apparatus that have been playing an active role in helping many countries
in the region to build effective security forces. This has resonated with
NATO’s goal to establish stable links with non-members that have
substantial military capabilities and are willing to deploy them within the
alliance operations. Moreover, NATO is keen to preserve and harness for
the future deployments any experience already made in the area of what is
known as interoperability © Therefore, Jordan has proved that it is a
country with many comparative advantages in terms of security and
military expertise that NATO can work with to promote military-to
military cooperation, peace keeping missions and operations, and
intelligence sharing particularly when it comes to the stability of the
MEANA region.

This study also concludes that the aforementioned discussion of the
multi-dimensional cooperation between Jordan and NATO, suggest that
both have been engaging in an extensive mutual cooperation over issues of
common concerns. This mutual cooperation was intensified after 1999 and
gradually expanded that reflected a strong desire from both parties to
further enhance their collaborative activities in order to achieve their
mutual geostrategic interests. Moreover, extensive training programs, joint
military drills, peace keeping operations and mutual political coordination
are considered to be of additional value to Jordan’s security services and
enabled the latter to enhance their combat and credibility as a reliable

(1) Kaim, Markus, 2017, p13.
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5. Conclusion.

This study has attempted to investigate and analyze different
variables, dynamics and aspects of Jordan’s partnership with NATO since
1995 particularly their geopolitical rational. To achieve this end, the study
has adopted a three levels analyses approach to support the examination of
primary and secondary literature on this subject matter in order to
understand the different variables and dynamics of this partnership.

This study concludes that Amman’s geopolitical rational as a small
state including its vulnerability has impacted its decision to forge a fruitful
partnership with NATO since 1995, and the latter acceptance of this
relation can be attributed to the important role that Jordan has been
playing in the international politics of the Middle East particularly in
terms of security and peace.

The preceding analysis suggests that Jordan’s geopolitics is a liability
as much as an asset. Moreover, it also illustrates common efforts of a
small state to play an active role in the regional and international politics
despite limited resources. Furthermore, the analysis indicates also that
despite its material capabilities deficiency, Amman has been trying to
compensate these weaknesses through expanding its soft power elements
like geographical proximity to many conflicts particularly the Arab-Israeli
conflict, the moderate policies, the reputation and skills of its leadership
and its diplomatic experience and the relative domestic coherence. In
addition to that Jordan has been keen to join international and regional
strictures as this would enable Amman to compensate its weaknesses and
achieve some objectives particularly security interests. Therefore, the
motives of Amman’s partnership with NATO through the MD can be
understood within the abovementioned analysis.

This study concludes also that apart from their mutual values, the
geopolitical rational of their interests and Jordan’s vulnerabilities and
potentials have dictated such relationship. Institutional and cooperative
relations with NATO would enhance Jordan's security, particularly the
enhancement of its military forces as well security apparatus capabilities.
Therefore, this partnership has been an enticing opportunity for the
Jordanian Armed forces to consolidate and alleviate its training abilities up
to NATO standards through joint training programs, gaining combat and
warfare experience and transferring of military and war knowledge.
Although Amman enjoys cordial and strategic relations with most of the
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intervened in Libya to protect civilians. This intervention was in response
to the UN Security Council resolution no 1973 which was issued in March
2011%. Although NATO was not officially part of the international
collation that was established in 2014 after the emergence of I1SIS (Daesh),
Jordan has been actively participating in this alliance along with so many
International and regional powers.

Another area were Jordan has been partnering with NATO is the
conducting of joint military drills like Anatolian-Eagle which was started
in 2004 and Eager Lion that was initiated in 2011®. All these military
drills have involved many NATO member states as well as countries who
have been in partnership with the transatlantic alliance.

The aforementioned discussion of the multi-dimensional cooperation
between Jordan and NATO, suggest that both parties have been engaging
In an extensive mutual cooperation over issues of common concerns. This
mutual cooperation was intensified after 1999 and developed over time
and reflected a strong desire from both parties to further enhance their
collaborative activities in order to achieve their mutual geostrategic
interests. Moreover, extensive training programs, joint military drills,
peace keeping operations and mutual political coordination are considered
to be of additional value to Jordan’s security services and enabled the
latter to enhance their combat and credibility as a reliable partner.
Moreover, working with a credible and reliable regional partner like
Jordan, has enabled NATO to advance its interests in the MEANA region
and beyond. In addition to that, the abovementioned diverse cooperation
has fulfilled much of both parties’ motives that made them to forge a close
partnership.

(1)Daalder, Ivo H and Stavridis, James G, NATO’s Victory in Libya: The Right Way to Run
an Intervention, Foreign Affairs, March/April 2012 Issue
(2)Sahar,Haluk, Anatolian Eagle Air Warfare Training: A Valuable Turkish Contribution to
NATO, the United States, and the World, The Washington Institute, Policywatch1019,26
July, 2005. https://www.washingtoninstitute.org/policy-analysis/view/anatolian-eagle-air-
warfare-training-a-valuable-turkish-contribution-to-nat.
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wider carrier opportunities”.Furthermore, NATO and the Jordanian
Armed Forces inaugurated the newly established Computer Emergency
Response Team (CERT) in Amman on 19 July 2017®). The CERT was
set up as part of a NATO Science for Peace and Security (SPS) project to
enhance Jordanian cyber defense capabilities. However, Jordan’s
cooperation with NATO has not been restricted to military-political areas
but it has extended to many civic projects like Transboundary Water
Governance and Climate Change in the Hashemite Kingdom of Jordan
which was approved in 2011 and lasted three and half years®.

Another area where Jordan and NATO have worked together actively
Is the peacekeeping operations in many crises and conflicts in different
regions. In 1996 Jordan had participated along with NATO in the peace
keeping mission in Bosnia and Herzegovina after the signing of Dayton
agreement that put an end to the conflict there®. Moreover, in 1999
Amman also actively participated in NATO mission in KOSOVO as this
force was established in accordance with the UN Security Council
resolution no 1244 to stabilize and bring peace to this war torn region®.
Furthermore, Jordan along with other countries participated in NATO
mission in Afghanistan after the 11 of September atrocities were
committed when US and its allies invaded Kabul in 2001 as part of war on
terror campaign. The mission known as the International Security
Assistance Force (ISAF) were established under the UN Security Council
resolution no 1386. ISAF key task was to protect the Afghani capital and
the surrounding areas from Talban and other terrorist groups attacks and to
prepare the ground for the establishment of Afghani transitional
administration® .

Another major operation that Jordan had participated along with
NATO and other countries was in 2011 when the international community

(1)Factsheet, Jordan  1lIl, NATO PfP  Trust Fund, November 2018.
https://www.nspa.nato.int/PDF/Log/ntfp/20181120%20Factsheet%20Jordan%?20111_en.pd
f.

(2) SpaceWatch.Globa, 2017.

(3)Tayle ,El-Hasan(2015),Transboundary Water Governance and Climate Change in the
Hashemite Kingdom of Jordan  Science for Peace and Security Programme.
https://www.academia.edu/22418925/Jordan_NATO_Final_Report_ Nov2015

(4) Smith and Davis, 2011.

(5) Ibid, 2011.

(6) Kaim, Markus, 2017,11.
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particular like the one that was conducted in Amman in June2012 and the
other one that was also conducted in Amman in 2014,

Military to Military cooperation, both parties have agreed over
number principles that would govern their mutual cooperation. Chief
among them were: to cooperate in crises management and lay down plans
to deal with emergencies, borders security, counter terrorism and to
cooperate in the prevention of weapons of mass destruction. Moreover,
Jordan and NATO have agreed to conduct consultations related to defense
sector reforms, inviting Jordan in to participate in some of NATO military
drills, to conduct training courses in Jordan and to allow NATO official to
visit Jordanian Armed forces formations® . Since 1990s Jordan has
participated actively along with NATO in many peace keeping operations
in different parts of the world such as in Bosnia, Kosovo, Afghanistan and
Libya to the point where Jordan has developed the reputation of being one
of NATO’s most active Mediterranean Dialogue partner). Since 1995,
Jordan has participated actively in all MD Interoperability and Capacity
Building Programs. These programs and initiatives were: Operational
capabilities, concept evaluation and feedback, planning and review
process, partnership interoperability initiative, defense and related security
capacity building and trust funds

NATO and Jordan have also concluded many cooperative projects
like the second Trust Fund, which was concluded in 2013, contributed to
the security and safety of the civilian population, educated local
communities in the provinces of Ajloun, Jerash and Zarga which had been
affected by mines and explosive remnants of war. Through publications
and educational material, the Alliance reached some 100,000
individuals®. Moreover, NATO transmitted technical expertise to the
Jordan Armed Forces and politically assisted Jordan in its obligations
under the Anti-Personnel Mine Ban Convention, and the celebration of the
“Jordan Free of Mines” Event in April 2012 is an illustration to this
cooperation. Moreover, the I1l Trust Fund was a capacity building project
to develop service women in Jordanian Armed Forces. The project was
initiated in 2014 to support JAF through 3 initiatives over 3 years in order
to attain a 3% female officers representation and provide women with

(1) Jordan Times Newspaper, Dec 09,2014, NATO holds Dialogue seminar in Jordan.
http://www.jordantimes.com/news/local/nato-holds-dialogue-seminar-jordan.

(2) Schwarz, Rolf, 2013.

(3) Ibid, 2013.
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Amman has been contributing to world peace and security as it is
considered to be one of the largest contributors to the UN peacekeeping
operations since the 1990s. Moreover, Although Jordan is a small state
with limited resources, over years it has established a highly professional
security apparatus that have been playing an active role in helping many
countries in the region to build effective security forces. Since 1960s of
the last century, the Jordanian armed forces, intelligence services and
police services have been cooperating with their counter parts in the
region mainly with the armies of the Gulf countries. Jordanian military
and intelligence expertise have had contributed in the establishment of
many these armies. NATO’s goal is to establish stable links with non-
members that have substantial military capabilities and are willing to
deploy them within the alliance operations. Moreover, NATO is keen to
preserve and harness for the future deployments any experience already
made in the area of what is known as interoperability”. Therefore, Jordan
IS a country with many comparative advantages in terms of security and
military expertise that NATO can work with to promote military-to
military cooperation, peace keeping missions and operations, and
intelligence sharing particularly when it comes to the stability of the
MEANA region.

4. Scopes of Mutual Cooperation.

Since 1995 Jordan and NATO have forged a close and fruitful
cooperation at the political, military and civil level. At the political level
Jordan have developed and maintained cordial relations with members of
the alliance particularly with U.S. and UK. The MD has provided Amman
with an additional global platform where Jordanians can deliberate and
exchange views with NATO official over regional and global issues
related to their common interests. Jordanian official and their NATO
counter parts have exchanged visits and participated in all the political
meetings and conferences particularly activities related to the MD.
Moreover, Jordanian officials specially King Abdullah 11 has attended and
participated actively in most of NATO summits like Istanbul in 2004,
Lisbon 2010, Chicago in 2012, Wales in 2014 and other subsequent
meetings. Furthermore, both parties have jointly conducted a number of
workshops and political conferences related to public diplomacy in

(1) Kaim, Markus, 2017,13.
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compensated these weaknesses through expanding its soft power elements
like geographical proximity to many conflicts particularly the larger Arab-
Israeli conflict, the moderate policies, the reputation and skills of its
leadership and its diplomatic experience that have been accumulated
throughout the years and the relative domestic coherence. In addition to
that Jordan has been keen to join international and regional strictures as
this would enable Amman to compensate its weaknesses and achieve some
objectives particularly security interests. Therefore, the motives of
Amman’s partnership with NATO through the MD can be understood
within the abovementioned analysis.

Apart from their mutual values, the geopolitical rational of their
interests and Jordan’s vulnerabilities and potentials have dictated such
relationship. Therefore, institutional and cooperative relations with NATO
would enhance Jordan's security, particularly the enhancement of its
military forces as well security apparatus capabilities. NATO is the largest
global military alliance (28 member states) with massive military,
scientific, financial and training capabilities. Therefore, this partnership
would be an enticing opportunity for the Jordanian Armed forces to
consolidate and alleviate its training abilities up to NATO standards
through joint training programs, gaining combat and warfare experience
and transferring of military and war knowledge. Although Amman enjoys
cordial and strategic relations with most of the NATO members at the
bilateral level, a partnership with this alliance would help in boosting these
bilateral relations, provide Jordan with further political support and
enhance its regional and international status. Moreover, the MD initiative
has provided Jordan with a platfourm where its decision makers as well as
politicians can engage and participate in high level meetings and
exchange of mutual visits. In addition to that, Jordan probably believed
that the dialogue formulates a good opportunity to reinforce security and
stability in the Middle East and North Africa region. Moreover, although
the alliance is not an economic entity, its assitance and military aid would
help, to a certain extent Amman to meet its economic challenges.

In regards to NATO motives, the atlantic alliance has recognized the
fact that, Jordan enjoys an important strategic geographical position in the
region which is of great importance to the alliance interests’
@ Furthermore, Jordan developed a reputation of being a rational,
moderate actor and a credible partner that believes firmly in peace.

(1) Scheffer, Jaap de Hoop, 2004.
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peace with Israel since 1994. Jordan is also a long term ally to the U.S. in
fighting global terrorism, joint military training, intelligence sharing, and
diplomatic cooperation. Moreover, since 1946 Washington has provided
Jordan with a $20,432,800 as an economic and military aid®.

Jordan also has maintained good relations with most of the Muslim
and Third World countries, as Amman has been an active member of the
UN, Organization of the Islamic Conference and many regional and
international agencies. In addition to that, Amman has forged a close and
strategic partnership with many European countries and the European
Union. Amman is a key partner for EU at the bilateral, regional and
international level since the EU considers Jordan as a key player in
promoting, peace, stability, moderation and inter-faith tolerance in the
Middle East®. Moreover, both parties have a strong partnership in many
areas and have been linked through an association agreement since 2002
and “Advanced Status” in 2010. Furthermore, EU is one of the largest
financial aid provider to Jordan as it is estimated that EU financial
allocation to Amman for period 2014-2020 would be between 587and 693
million Euros®.

Amman also has developed cordial relations with other regional and
global powers including Turkey, Canada, Russia, China, Japan, Pakistan
and India in addition to many countries in Africa and Latin America. This
U.S., EU and Gulf support, in particular, has helped Jordan deal with
serious vulnerabilities, both internal and external. Theref ore and despite
its limited resources and vulnerability, Jordan is known to have achieved
regional and international status that exceeded its resources which boosted
its role.

The preceding analysis suggests that Jordan’s geopolitics is a liability
as much as an asset. Moreover, it also illustrates common efforts of a
small state to play an active role in the regional and international politics
despite its power limitations. Furthermore, the analysis indicates also that
despite its material capabilities deficiency, Amman has been trying to

(1) Jordan: Back Ground and U.S. Relations, April 9,2019, Congressional Research Services
Report. https://fas.org/sgp/crs/mideast/RL33546.pdf.

(2) Jordan and the EU:EU Relations with Jordan, European External Action Services
(EEAS), 12 May,2016.
https://eeas.europa.eu/delegations/jordan_en/1357/Jordan%20and%20the%20EU

(3) Ibid, 2016 .
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neighbours based on appeasement and accommodation and on occasion it
had to depend on a regional ally.

Within the Middle East regional system, Jordan enjoys considerable
status that exceeds its size as his position was gained mainly due to its
geographical proximity to the Arab-Israeli conflict, the role it played in
this and Amman’s moderate policies'”. Moreover, the Arab countries have
also considered Jordan as a major actor within their system and that Inter-
Arab rivalry enhanced Jordan’s position in which it adhered to the
conservative camp against the radical states, mainly during the 1950s,
1960s and early 1970s®. However, since mid-90’s of the last century
Jordan’s regional position has been consolidated and enhanced due to its
active role in the larger Arab-Peace process that was initiated early 1990°.
Jordan had concluded a peace treaty with Israel in October 1994. Actually,
Amman’s engagement in this process had ended its isolation and led to the
restoration of its cordial relations with most of the Arab countries
particularly with Egypt, Gulf countries including Saudi Arabia. The latter
has been a key aid provider to Jordan that provides Amman with economic
aid and political support along with other Gulf countries® -

Since its inception as a political entity in 1921, Jordan has been
traditionally perceived as a pro-western country®. It established stable
relations with Britain, mainly in terms of military and economic aid.
However, since the 1950s, Jordan developed cordial relations with the
U.S. who replaced Britain as its main economic and military international
backer® . Amman is considered to be a key U.S. ally in the region as both
both countries have cooperated on a number of regional and international
Issues motivated by their common and mutual interests. American interest
in Jordan has been due to the latter’s strategic importance and the role
Amman has been playing in the Arab-Israeli peace process mainly its

(1) Gabriel Ben-Dor, (1994) “Jordan and Inter-Arab Relations: An Overview,” in Nevo and
Pae, eds., Jordan in the Middle East: The Making of a Pivotal State 1948-1988(London:
Routledge Publications ,189-200.

(2) Lukacs, Yehuda (1999), Jordan, Israel and the Peace Process (Syracuse: Syracuse
University Press, p12.

(3) Neil Patrick, Saudi Arabia and Jordan: Friends in Adversity, Kuwait Programme on

Development, Governance and Globalisation in the Gulf States, The London School of

Economics and Political Science- July 2013, Number
31./eprints.Ise.ac.uk/55661/1/ Ise.ac.uk_storage LIBRARY _Secondary_libfile shared
repository.

(4) Rayan, R, Curtis, 2010, 318-319.
(5) Ibid, 2010,318-319.
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registered a growth of 2 percent in 2018, marginally lower than growth in
2017 and constrained by structural impediments and rough regional
context®.

In the early 1990s Jordan’s population was 4,212,200 and currently it
Is estimated by 9.9 million where the majority of them are under the age
30 years®. This suggests that Jordanian society is a youthful one which
many perceive this as a strong element in Amman’s national power.
Moreover, despite its strained economy, Jordan has one of the most
effective and advanced educational system in the region. Furthermore,
Jordanians are well educated and highly trained as education is considered
to be a core value in their culture. In addition to that, Jordan has one of the
highest literacy rates in the world (about 98.01%) and it is ranked 80 out
of 1&(33? in the Human Development Index published by the UNDP in
2018,

On the military side, although Jordan’s army is a relatively small one,
it is known to be as one of the most professional armies in the region .
Moreover, the Jordanian armed forces are estimated at 101,300
However, Jordan’s lack of economic resources denied Amman the
financial ability to arm itself with modern weapons systems. In 1990
Jordan’s military expenditure was estimated at 280 million Jordanian
Dinar (U.S. $522 million) which formed 11.0 % of her gross domestic
product (GDP) ®. However, between 1995 to 2017 Jordan’s military
expenditures had fluctuated between 4.5% and 6.6% of its GDP and in
2018 it was 4.7% of its GDP which amount to 1958 US$ million .
Jordan’s foreign policy is therefore overshadowed by the above-mentioned
military inferiority. Amman had to follow a moderate line towards her

(1) Ibid, 2018.

(2) Ibid, 2018.

(3) Human Development Indices and Indicators (2018), Statistical Update Human
Development Index published by the UNDP in 2018./hdr.undp.org/sites/default/.

(4) Schwarz, Rolf, 2012, 60-61.

(5) SIPRI Year Book (2019), Military expenditure by country, in constant (2017)
US$m.,1988-2018. https://www.sipri.org/databases/milex

(6) Saadet, Deger, “World Military Expenditure,” World Armaments and Disarmament,
SIPRI Yearbook 1991 (Stockholm: Stockholm International Peace Research Institute,
1991.

(7) SIPRI Year Book, 2019.
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consider Jordan geographical location as an element of strength that
provided Jordan with a strategic and comparative advantage™ .

The lack of economic resources has been one of the elements that has
greatly affected Jordan’s foreign policy making and implementation®®
Unlike some of its neighbouring countries, Jordan is a small country with
limited natural resources. In terms of mineral resources; it is a relatively
poor country except in phosphates and potash. As for agriculture, Jordan is
a semi-desert country which depends mainly on rainfall as the source of
irrigation. This situation has caused fluctuations in its economy, which
became highly vulnerable to developments in the external environment.
Therefore, Amman has relied heavily on external financial aid for its
survival.

The generosity of the aid providers mainly the Gulf countries, USA
and the European Union, was due to Jordan’s strategic location which
gave her high value in their eyes.** As a result of this strategic importance,
Amman managed over the years, to extract various kinds of aid from these
concerned countries. However, Jordan’s traditional reliance on foreign aid
to meet her economic needs made Amman highly susceptible to external
pressure and has limited its objectives. It has had to follow certain policies
towards its conventional economic backers to ensure the continuous flow
of such aid. In early 1990s of the last century, the World Bank estimated
Jordan’s gross domestic product per capita at U.S. $4,220®). Jordan’s
economy was in its worst-ever condition, heavily burdened with an
estimated $6 billion of foreign debt. It had lost her traditional Arab and
western financial backers such as Gulf States, Saudi Arabia and United
States. This was because of Jordan position towards Iraqi invasion of
Kuwait in 1991 which was perceived as a pro-lragi. Therefore, Jordan’s
economic weakness played a vital role in influencing its foreign policy
and decision making process. However, speaking of current state of
Amman’s economy, the World Bank has estimated its GDP with 42.4 US$
billion and GDP per capita is 4278". Moreover, Jordan’s real GDP has

(1) Ryan, Curtis, What Jordan Means for NATO (and vice versa), Istituto Per Gli Studi Di
Politica Internazionale. https://www.ispionline.it/it/pubblicazione/what-jordan-means-
nato-and-vice-versa-20934.

(2) Schwarz, Rolf (2012), War and State Building in The Middle East (Miami: University of
Florida Press, 67-72

(3) Fisher, W.B, 1996, 589-590.

(4)World Bank, Jordan Economic Outlook-April 2018.
http://documents.worldbank.org/curated/en/559531523636706267/pdf/125254-MEM-
April2018-Jordan-EN.pdf
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3. Understanding Motives behind Jordan’s Partnership with NATO.

It is important to investigate Amman’s vulnerabilities and its
potentials as this analysis would help to develop a comprehension of what
made a small state like Jordan to forge a partnership with a global alliance
like NATO.

Jordan is a constitutional monarchy with a parliamentary system. The
constitution, which was adopted in 1951, provides a central role for the
King in the activities of the state!”. Moreover; he is the head of the
executive, legislative and the judiciary branches as well as the supreme
commander of the security forces including the armed forces.
Furthermore, he is not accountable in that he enjoyed supremacy over the
law. The decision-making process has been dominated by the King often
In conjunction with a number of key advisers. On issues related to foreign
policy, the King, the Prime Minister, Chief of the Royal Court as well as
leaders of the security forces are the decision making circle’® In addition
to that, the King has certain advisers and confidants within and outside
government whose closeness to him give them the opportunity to
participate and influence the decision-making process.

Simultaneously, the constitution guaranteed a considerable degree of
democratic participation for the public. This is in the form of the
parliament whose members are directly elected by the people and reflected
largely religious, tribal, or regional interests® .

Jordan is situated at the heart of the Middle East with a land mass of
89,342 km2 and surrounded by larger, more populous and economically
stronger states involved in mutual political and ideological conflicts®
This rough context placed Amman into a position of buffer state between
rivals that always generated serious challenges to its national interests
particularly its existence. However, despite these challenges, many

(1) Uriel Dann, (1994) “The Hashemite Monarchy 1948-88: The Constant and the Changing-
An Integration,” in Nevo and Pae, eds., Jordan In the Middle East: The Making of a
Pivotal State 1948-1988, London: Routledge Publications, 15-18

(2) Laurie A. Brand (1994), Jordan’s Inter-Arab Relations: The Political Economy of
Alliance Making (New York: Columbia University Press, 1994)., p. 65.

(3) Rayan R, Curtis, (2010), Jordan, In Angrist, Michele Penner, ed, Politics and Society in
the Contemporary Middle East (London: Lynne Rienner Publishers)., p110)

(4) Fisher, W.B “Jordan: Physical and Social Geography”, The Middle East and North
Africa, 1996, Forth-Second Edition, London: Europe, 1995.
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destruction. The region also a home to many old conflicts; Arab-Israeli
conflict particularly Israeli-Palestinian conflict, conflict over Cyprus and
Western Sahara problems.

Therefore, since the 1990s of the last century, NATO has developed
over many Yyears close political relationships and security cooperation with
countries in the Mediterranean and the Middle East. The Alliance has
developed two distinct partnership frameworks to establish friendly and
mutually beneficial relations with countries from the region.

The Mediterranean Dialogue initiative that was launched in 1994
which is the basis of NATO’s relations with its Mediterranean partners
that include Algeria, Egypt, Israel, Jordan, Mauritania, Morocco, and
Tunisia®. These talks are normally done on a bilateral basis (“NATO+1")
and on occasion this forum meets as “NATO+7. However, the Istanbul
Cooperation Initiative was launched in 2004, which is currently forms the
basis of NATO relations with the Gulf States®”

All six countries of the Gulf Cooperation Council were invited to
join; only Bahrain, Kuwait, Qatar, and the United Arab Emirates (UAE)
have become participants so far while Saudi Arabia and Oman have
showed little interest in joining. However the initiative is open for others
beyond the Gulf region. NATO has made it clear that as an Alliance
expressed its readiness, to support ongoing transition and restructuring in
the Middle East in the areas of defense institution building, defense
modernization, building integrity and best practices in defense budgeting
and the civilian control of armed forces®.NATO has tools available that
address security aspects and offer at the same time wider economic
benefits, thereby addressing the key drivers of insecurity.

(1) Kaim, Markus (2017), Reforming NATQO’s Partnership, SWP Research Paper, German
Institute for International and Security Affairs, .January 2017, Berline-Germany.
https://www.swp-
berlin.org/fileadmin/contents/products/research_papers/2017RP01_kim.pdf, p5)

(2) Aybet, Gulnur, 2012, p101.

(3) De Hoop Scheffer, Jaap de Hoop, 2004.
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pressures, increased commodity prices, interstate and intrastate conflict,
piracy, tribal politics, competition over water and other natural resources,
religious tension, revolutionary tendencies, terrorism, and nuclear
proliferation®. This region also has some of the world’s most vital
shipping lanes, energy resources, and trade choke points. Obviously,
instability in this region can directly impact its immediate neighborhood
mainly Europe Union stability and security interests. One of the
consequences of the EU expansion is the advancement of the Middle East
and Mediterranean region to constitute the southern borders of the EU.
Thus, the strategic importance of these regions to the EU has increased.
During the early 1990s, the EU, NATO, and The Organization for Security
and Cooperation in Europe (OSCE) respectively initiated and
subsequently enhanced the Mediterranean Dialogue processes (mainly
Barcelona Process in 1994) as integral parts of their cooperative
approaches to security®

These processes are based on the recognition that security in Europe
Is closely linked with security and stability in the broader Mediterranean
region as it belongs to the most important oil regions of the world.
Industrial nations like Japan import ninety percent of their oil from this
region. Egypt is the most relevant producer of gas which it also exports to
Jordan, Lebanon and Syria. Huge oil and gas fields that are exploited by
international enterprises are located in Libya. Some 65 percent of the oil
and gas consumed in Western Europe pass through the Mediterranean®. In
particular, Southern Mediterranean states are of geostrategic significance
to Europe — with special reference to security, environment, natural
resources and migration. A prosperous, democratic, stable and secure
region, with an open perspective towards Europe, is in the best interests of
the EU and Europe as a whole® . MENA region has been suffering from,
terrorism, economic disparities, demographic imbalances, the potential for
social and political instability, and the proliferation of weapons of mass

(1)Razoux, Pierre, The NATO Mediterranean Dialogue at a crossroads, Research Paper,No
35-April 2008, https://www.files.ethz.ch/isn/55304/rp_35_eng.pdf, 5-7)

(2)Smith, Martin A and Davis, lan, NATO’s Mediterranean Dialogue in the wake of the Arab
Sprin:partnership for peace succor for despots?, NATO Watch, Briefing Paper
No.19.https://www.yumpu.com/en/document/view/37056883/briefing-paper-no19-natos-
mediterranean-dialogue-nato-watch

(3) Schwarz, Rolf, 2013, 2-7.

(4) Ibid, 2013,2-5.
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Curtis Ryan claimed that “The Hashemite Kingdom of Jordan
represents a key partner and reliable ally for NATO, playing vital roles on
NATO’s Southern flank, as a moderate force in a tumultuous region. But
the kingdom also remains aid-dependent, resource-poor, and subject to
crises from within and without. Yet, despite its longstanding partnership
with NATO and with Western countries in general, the kingdom is too
often neglected and under-valued.”(Ryan,Curtis).

1.6. Importance of the Study.

The importance of this study stems from the fact that it is one of the
few studies on this subject matter that would provide an additional
literature for those researches who are interested in the relations between
NATO and Middle Eastern countries especially Jordan. Most of the
studies have treated MD partnership in general and little attention has been
given to Jordan’s partnership with NATO at the individual level.
Therefore, this study is an attempt to produce an additional literature that
can help in filling the gap in the literature that is linked to this field of
investigation.

1.7. Structure of the Study

This study is structured under five main sections; introduction, NATO
and MD initiative, motives of the parties, scopes of mutual cooperation
and conclusion.

2. NATO and the Mediterranean Dialogue Initiative in 1994

Geopolitical changes that took place in late 80s and early 90s of the
last century particularly the end of the Cold War and the collapse of the
former Soviet Union made NATO to rethink its strategic concept as well
as its global role as a defense pact that was established in 1949, Since
1991 NATO has developed different strategic concepts in response to
regional and international developments that transformed the alliance from
being a Trans-Atlantic pact into a global one®.. The successive strategic
concepts have emphasized and envisaged dialogue and cooperation with
non-NATO countries in different regions.

To the south of Europe, from the eastern Atlantic Ocean to the Middle
East, is a region experiencing increasing instability from demographic

(1)Aybet, Gulnur,(2012) The Four Stages of NATO’s Partnership Framework: Rethinking
Regional Partnerships with the Middle East and North Africa, in ,p100)
(2) Ibid, 2012,100-102.
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As for Jordan and speaking of the individual level, the King enjoys a
centrality in the political system of the state and the decision making process
particularly in terms of foreign policy formations and executions. Moreover,
at the nation-state level, although the King role is significant in the Jordanian
decision-making process, the socio-economic factors including those social
and political groups and public opinion also plays an important role in
influencing the foreign policy making and execution. Furthermore, it is
widely acknowledged that, the international system level including regional
context in which Amman operates is the factor that heavily influences
Jordan’s foreign policy most.

1.5. Literature Review.

The Jordanian partnership with NATO has attracted the attention of a
few scholars and policy makers who have focused on this subject matter.
Scheffer, Jaap de Hoop claimed that “Jordan has a key strategic position in
the region to further the objectives of regional security, stability and
peace, and that has been demonstrated in terms of the Middle East Peace
Process. Another example of the crucial role of Jordan is offered by its
contribution to the training of lIraqgi security forces, enabling the Iraqgis to
provide for their own security”. He further claimed “Jordan has a key
strategic position in the region to further the objectives of regional
security, stability and peace, and that has been demonstrated in terms of
the Middle East Peace Process. Another example of the crucial role of
Jordan is offered by its contribution to the training of Iraqi security forces,
enabling the Iraqis to provide for their own security” 2.

Rolf Schwarz argued that “With Jordan, one of NATO’s most active
Mediterranean Dialogue partner, NATO has already concluded two such
projects. The second Trust Fund, which was concluded in 2013,
contributed to the security and safety of the civilian population, educated
local communities in the provinces of Ajloun, Jerash and Zarga which had
been affected by mines and explosive remnants of war”®.

(2)Scheffer, Jaap de Hoop, NATO Secretary General’s Interview to Jordanian Newspaper Al
Rai (2004).https://www.nato.int/med-dial/articles/english/2005/0502_en_jordan_alrai.pdf

(3)Schwarz, Rolf, (2013) NATO and the Middle East After the Arab Spring ,2/2013
Transatlanticke Listy, Centre for Security Studies. http://www.cenaa.org/data/cms/tal-2-
2013-uprava-finall.pdf
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external threats to their national security™ . Therefore, it makes them
more attentive to the characteristics of the regional and international
context. This small state geopolitical rational in which the outer
environment is the most detrimental factor that influence its decision-
making process and national interests particularly security and
survivability.

To overcome such a theoretical dilemma, and regardless of the
abovementioned limitations, this study will use an analytical framework
derived from realist-rationalist thinking focusing on the relations between
small state interests, security and power struggles, as well as the regional
and international system.

Therefore, the convenient approach that could explain Jordan’s
partnership with NATO as a foreign policy issue is the three levels
approach. It is widely acknowledged that researchers use this approach as
a framework for discussing independent variables that explains state
policy behaviour and its regional and international outcomes® . This level
suggest that state foreign policy actions can be analysed at the level of
leadership, the nation-state-(socio-economic) and the regional
international system including the regional context in which the state
operates®.

The individual level focuses on the human nature particularly on
individual political leaders and their belief, personalities and
psychological processes. Moreover, the nation-state level includes the
structure of the political system, the nature of the decision making process,
social, and economic, and the role of public opinion and interests
groups”. Furthermore, the international level includes the anarchic
structure of the regional as well as the global system, the distribution of
military and economic power among world powers, patterns of military
alliances and international trade and other factors that forms the external
context in which the state operates.

(1) Ponizilova, Martina, (2013), The Regional Policy and Power Capabilities of Jordan As A
Small State, Central European Journal of International and Security Studies, 2013.,1-2)

(2) Levy, Jack S. (2003) Theories of Interstate and Intrastate War: A Levels-of-Analysis
Aroach, in Crocker, Chester A., Hampson, Fen Osler and Aall, Pamella, eds, Turbulent
Peace: The Challenges of Managing International Conflict (Washington D.C: United
States Institute of Peace Press), p4.

(3) Ibid, 2003, 4-5.

(4) Ibid, 2003, p5.
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1.2. Hypothesis.

This paper argues that Jordan’s geopolitical rational as a small state
including its vulnerability has heavily influenced Jordan’s decision to join
MD partnership with NATO, and the latter acceptance of this relation can
be attributed to the important role that Jordan has been playing in the
international politics of the Middle East particularly in terms of security
and peace. Moreover, this study argues that both parties have developed
and expanded different scopes of military and civil cooperation.

1.3. Objectives of the Study

To answer these questions as well as verifying the abovementioned
arguments, this study aims at studying and analyzing different aspects of
Jordan’s partnership with NATO with emphasis on their geopolitical
rational as well as their geostrategic interests.

1.4. Theoretical Framework and Methodology

To develop an understanding to the rational of the Jordanian
partnership with NATO in terms of actors, issues and interests, a
convenient analytical framework should be designed and employed. It is
widely acknowledged that, studying the international politics of the
Middle East is complex as many scholars consider the regional state
system to be fragile, highly penetrated and unconsolidated™. Moreover,
there is a high degree of overlapping between state and political regime in
the region where in many countries the continuation of the regime is the
primary concern to the ruling elites. This places limitations on the ability
of the international relations theories to explain decision making
processes, particularly in the relevant Arab countries. Moreover, the
research of states” foreign policy has been dominated by studies of great
and superpowers which was caused, above all, by the long-term
predominance of realism paradigm in International Relations and its
strong belief that only these powerful actors matter because they shape the
international system. This resulted in the perception of small states as
passive, weak vulnerable, and responsive to the constrains and pressure of

(1) F. Halliday, (2005), The Middle East in International Relations: Power, Politics and
Ideology, UK, Cambridge University Press, . 21-22.
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Introduction

Middle East and North Africa has been of great importance to the
global security as well as to the Western security. This is because of its
geographical proximity mainly to Europe. However, the geopolitical
developments and transitions that took place late 1980s and early 1990s
like the collapse of the communist block and the initiation of the larger
Arab-Israeli peace process in 1991; have made this region even more
important to Europe. These developments had created opportunities to
promote peace and development in MENA region as the 1990s witnessed
a great progress in the larger Arab-Israeli peace process. The West mainly
U.S. and Europe have invested much in supporting these peace efforts and
took a number of initiatives to consolidate what had been achieved in
terms of peace. Therefore and as part of these western efforts and NATO
new strategic perception in terms of expanding its global agenda and
cooperation with other non-NATO countries, the Atlantic Alliance
initiated the Mediterranean Dialogue in 1994. Henceforth, the global
alliance has forged and developed working political as well as security
cooperation with countries in the MENA region.

Problem and Questions of the Study.

A mid of the ongoing global trend of change where competition is
escalating between rising and established powers particularly Sino-
American rivalry, and the continued instability in the Middle East, the 24"
anniversary of Jordan’s partnership with the NATO has arrived. In 1995
Jordan had joined the Mediterranean Dialogue initiative and since then,
both Jordan and NATO have developed impressive and firm commitment
towards mutual cooperation and friendly relationships based on their
interests and shared values. Moreover, both parties have conducted several
activities including training programs and joint military operations in
different parts of the world as part of the Mediterranean Dialogue. This
tremendous and beneficial partnership between a relatively small state like
Jordan and a global defense structure like NATO, has generated many
questions chief among them is Why Jordan has joined the MD in the first
place? What made NATO to accept partnership with Jordan? And what
are the levels of their mutual cooperation?
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Abstrac

This study is an attempt to analyze different variables and aspects of
Jordan’s relationship with NATO particularly the geopolitical rational
behind this partnership. The study argues that both parties have been
motivated by their geopolitical interests to establish a working partnership
since 1995.

The major bulk of this study is a discussion to motives of the parties
to establish such cooperative partnership and the scopes of their mutual
cooperation since 1995. Moreover, this paper has adopted three levels
analyses approach that would analyze primary and secondary literature on

this subject matter so to develop a comprehension of Jordan’s partnership
with NATO.

This study concludes that Jordan and NATO have been keen to
establish a joint partnership on the bases of their mutual interests
particularly security and political ones. Moreover, both parties have been
engaging in an expanded security, military and political cooperation that is
serving their aims and objectives.

Keywords: Jordan, NATO, Partnership, Mediterranean Dialogue,
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as many proposed resolutions were voted and even those that have been passed
never implemented. The UN failed to protect the Syrian civilians and to stop
war crimes and atrocities against them.

This study also concludes that, the aforementioned conclusions has
validated many important arguments in the literature on mediation related to the
impact of the nature of the conflict on the mediation process, the role of a
skillful and honest mediator, and the impact of the regional and international
context in which the conflicts operates. Both, the nature of the conflict and the
impact of the context in which conflict operates heavily and negatively
influenced the pace of the conflict and its management. Therefore, the conflict
has been less amenable to solution. Had the Syrian conflict was contained
particularly in its first years and the involved parties specially the U.S and
Russia showed genuine willingness to cooperate, the conflict could have been
solved peacefully.
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failure of his mission to that the stubbornness of Syrian President Assad, the
mistakes of the West and the dangers presented by Islamic radicals®.

Conclusion

This study has attempted to investigate and analyze different variables,
dynamics and aspects of the Syrian conflict, its nature in particular and the UN
special envoy Brahimi mediation efforts during 2012-2014. To achieve this end,
the study has adopted a case study approach to support the examination of
primary and secondary literature on this subject matter.

This study has concluded that, although Brahimi a man with extensive and
vast experience in mediation efforts who developed the reputation of being an
honest and skilful broker, he failed to hammer out a historical settlement to the
deadly conflict in Syria during his mission from 2012 to 2014. This is mainly
because of a number of factors that made the conflict defied Brahimi attempts
to mediate a negotiated settlement. Chief among these factors is the nature of
the conflict in terms of its complexity and intensity.

The preceding discussion to the complexity and intensity of the Syrian
conflict suggest that, the conflict is considered to be one of the most violate and
highly destructive conflict in contemporary history. Moreover, the number of
parties whether states or non-states actors, unprecedented influx of displaced
persons and refugees, economic losses, high level of destruction and high
number of casualties, has made the Syrian conflict less amenable to solution.
Moreover, the conflict has transformed from merely civic protests into multiple
conflicts that have drawn many regional and international powers where their
incompatible interests and passivity have exacerbated the conflict and its
rigidity. Moreover, this study has concluded that, the conflicting parties have
been unwilling to accommodate each other’s and make necessary concessions
to reach a peaceful settlement to the conflict. Furthermore, the Syrian regime
and its supporters, the oppositions groups and their backers have managed the
conflict with zero-sum strategy. In addition to that, the Syrian conflict has
revealed how much UN can be dysfunctional as an international organization
with a sacred mission of making and keeping peace. The Cold War like rivalry
between the conflicting parties mainly the U.S. and Russia has crippled the UN

(1)Brahimi,Lakhdar, Interview with SPIEGEL ONLINE on June 7 2014.
https://www.spiegel.de/international/world/interview-with-former-un-peace-envoy-to-
syria-lakhdar-brahimi-a-974036.html
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talks, and the surging rise of ISIS and other militia groups to join the conflict. In
an interview with The Der-Spiegel the German newspaper, Brahimi discusses
how Al-Assad’s representatives attended the Geneva II talks with no
seriousness in mind, determined not to reach any agreement whatsoever, but
only to attend as a gesture to please Russian diplomacy'?. Moreover, Brahimi
mentions that, “The majority among the opposition were against coming to
Geneva as they preferred a military solution™®. Despite these various obstacles
Brahimi had to work with, he still managed to bring all these forces to the table,
only to reach eventual failure due to their refusal to take an active part despite
being attendants.

Moving on to another point, Brahimi is believed to be a quite successful
selection as special envoy given his cultural background closely related to Arab
and Muslim heritage, as well as his previous work within the region and his
wide range of diplomatic and mediation expertise. However, Katsoris (2015)
argues that part of Brahimi’s failure manifested itself as a cultural
misunderstanding between him and parties caught up in the crisis®. Moreover,
Katsoris goes on to cite Brahimi and George Mitchell as examples of mediators
who were given mediation tasks that greatly differ from their own personal
cultural and diplomatic expectations regarding diplomatic protocol and conflict
management, where “both resigned in frustration and experienced great
difficulty and public ridicule during their terms”®. However, Brahimi’s
eventual resignation cannot solely be based on failure to communicate in a
cross-cultural mediation setting. The increased complexity of Syrian conflict
particularly regional and international rivalry over Syria in addition to the rigid
positions of the conflicting parties had complicated the mission of Brahimi.
Moreover, in an interview with the German SPIEGEL Brahimi attributed the

(1) Brahimi, Lakhdar. " 'Syria Will Become Another Somalia™ Interview by Susanne
Koelbl. Der Spiegel, June 7, 2014.

(2) Ibid.

(3) Katsoris, Melissa. Ibed, (2015), p 697

(4) Katsoris, Melissa. "Does Nationality Influence Neutrality? The Ethical Standards and
Expectations of International Mediators.” Fordham Int'l LJ 39 (2015), p 699.
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Brahimi still managed to reap a number of successes throughout the process.
Geneva Il talks were another optimistic attempt to open up a new door for
discussion, upon an invitation from Lakhdar Brahimi. These talks, which took
place on the 22" of January, 2014 were largely based on the Geneva | talks.
Before the conference took place, a great number of delegates withdrew from
the invitation while many others announced their intention to non-participation
if Al-Assad were to remain in power. In the words of John Kerry the US
Secretary of State, “There is no way, no way possible, that a man who has led a
brutal response to his own people can regain legitimacy to govem.”(l)

Due to this American insistence on the removal of Al-Assad, the Geneva Il
talks took turn to failure, despite Brahimi’s tremendous and painstaking efforts
to secure major players on the table of discussion. However, bringing the US
together with Russia, as well as bringing both Al-Assad’s regime and the
opposition together to the same table of discussion could be perceived as a
partial success for Brahimi’s efforts. This is unlike anything Annan could have
accomplished during his time as Special Envoy for a number of reasons,
including the diplomatic context at the time, and the failure to communicate
clearly with all conflicting sides. In this move, Brahimi was able to successfully
attempt to shift directions both internally and externally. However, it does not
mean that Brahimi did not sway to any pressure whatsoever, as Iran (although
initially invited) was pulled off the list of participants under pressure from the
US.

The unfortunate fate of the Geneva Il Talks, initially successful but
eventually failing could be due to a number of reasons. Omari (February, 2014)
lists a few in his Al-Arabiya opinion report, such as John Kerry’s “apathy to the
face-to-face negotiations between the Syrian regime and the opposition”®.
Moreover, the US had done no significant efforts to ensure the success of the

2014.  http://lwww.whatsinblue.org/2014/05/special-representative-to-syria-to-brief-on-
failed-geneva-process.php.
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Counter-Revolution and Its Jihadi Legacy, by Jean-Pierre Filiu, Syrian Notebooks: Inside
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shameful to admit that the UN’s strongest resolution adopted during the Syrian
conflict concerned the use of chemical weapons that harmed only a fraction of
the Syrian people, as compared to those killed, injured, and relocated since the
beginning of the crisis.

The second UN Security Resolution was in 23 February (Resolution 2139)
related to the deteriorating humanitarian conditions. This resolution reflects the
UN’s concern for the worsening situation under which Syrian civilians live and
die. Several areas in Syria were caught under siege where no humanitarian aid
could have access. While not fully implemented, the resolution resulted in the
lifting of the siege on several Syrian areas a year later while “212,000 people
remain trapped in other locations (and the number is likely significantly
higher)” with around “2.3 million more people living in ‘hard to reach areas’
compared with 2013”®. However, violence continued to rise even though more
humanitarian aid could successfully be delivered to citizens in need, particularly
in regards to infamous barrel bombings and chemical gas®. While Russia and
China previously used their veto to put an end to a number of previous
resolutions that condemn the Syrian government, it had not vetoed Resolution
2139 while expressing concerns for the worsening of the humanitarian situation
coming down to a unanimous vote®. Such facts are deeply concerning, as it
echoes third parties’ wish to protect Syrian civilians and resolve the crisis as
long as it aligns with their own agenda and diplomacy. Failure to recognize that
Al-Assad’s government is as destructive (if not more) as any other group
engaged in military action in Syria is a failure to the Syrian people.

Despite Brahimi’s efforts to draft a clear and effective resolution several
council members have expressed their frustration as the resolution was never
implemented to the fullest, and that such a resolution with basic human rights
had to be drafted in the first place, paving the way for another”. However,

(1) Hartberg, Martin, Dominic Bowen, and Daniel Gorevan. "Failing Syria: Assessing the
impact of UN Security Council resolutions in protecting and assisting civilians in Syria."
(2015), p 4.

(2) United Nations Response Department of Public Information.A Weekly Update from the
UN Department of Public Information, No. 45. 4 June 2014, p 2.

(3) Freri, Marina. "Resolution 2139 a glimmer of hope for Syrian civilians."SBS News.
February 23, 2014.http://www.sbs.com.au/news/article/2014/02/24/resolution-2139-
glimmer-hope-syrian-civilians.

(4) Syria Special Representative to Brief on Failed Geneva Process : What's In Blue." Syria
Special Representative to Brief on Failed Geneva Process : What's In Blue. May 12,
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efforts. The first one was in27 September, 2013 (Resolution 2118) called for
the elimination of Syrian Chemical Weapons. Given the unfortunate events
which took place in late September of 2013 regarding the use of chemical
weapons from unknown sources, Ban Ki-Moon the UN general secretar
delivered a firm, united response while issuing remarks on the Syrian conflict®.
Surprisingly, Damascus responded rather quickly and swiftly during the first 7
days of implementing the resolution, where chemical weapons were already
being disposed of.

However, this does not mean that Brahimi and this resolution were not
under the attack of critics. Sources report that “Resolution 2118 does not
mention the international community’s responsibility to protect Syrian civilians
from violence, but refers solely to the threat to international peace and security
posed by Syria’s possession and use of chemical weapons™®. This could
perhaps be a reflection of Brahimi’s mediation tactics that value diplomacy over
facades of humanitarian ethics. Furthermore, Resolution 2118 calls for another
important point in its 3" paragraph: “Reaffirming its strong commitment to the
sovereignty, independence and territorial integrity of the Syrian Arab
Republic”®. This line also fell victim to criticism, as the resolution does not
specifically call upon the US nor Russia (nor neighboring Arab states) to halt
any attempts that would undermine Syrian territorial integrity and sovereignty,
nor does it hold any countries accountable for violations regarding chemical
weapon use or land/air attacks on civilians®. In addition to the criticism
received by the resolution as mentioned above, another point emerged: the
conflict in Syria does not only consist of chemical weapons, but is far more
complex and includes various ramifications of human rights violation and
senseless violence®. Why, then, should the UN place so much leverage on
chemical weapons alone? In defense of the resolution adapted, the adoption of
such a mandate allows the UN to strike powerfully when it comes to any future
chemical weapon violations in Syria and/or other countries. However, it is

(1) Ki-Moon, Ban."Remarks to the Security Council on the situation on Syria Secretary-
General."United Nations. September 27, 2013.
https://www.un.org/sg/en/content/sg/speeches/2013-09-27/remarks-security-council-situation-
syria./jm

(2) Radziejowska, Maria. "Syria: Resolution 2118 and the Legal Aspects of an intervention." PISM:
The Polish Institute of International Affairs 108, no. 561 (October 10, 2013). PISM Bulletin.

(3) Security Councilof the United Nations, GA Res 2118, 7038th mtg, UN Doc S/RES/2118 (2013)
(2013) (Adopted 27 September 2013) para 3.

(4) Lehmann, Christof."A Critical Review of Security Council Resolution 2118 (2013) on
Syria." NSNBC international, September 30, 2013. https://nsnbc.me/2013/09/30/security-council-
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(5) Syria, Security Resolution 2118 (2013) and Peace versus Justice: Two Steps Forward,
One Step Back?" EJIL: Talk! October 03, 2013. https://www.gjiltalk.org/syria-security-
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Also, Brahimi adopted the “light footprint” approach, giving the UN a very
small part to play in the country’s recovery and later development, resulting in
what 1s known as the “Bonn Process” as this requires Afghani capacity to
govern itself by taking charge of their situation wherever possible®.

Many claimed that Brahimi had offered the fairest and the most realistic
compromise formula in terms of diplomacy and political work in hopes of
composing a plan that could bring peace to Syria or at least deescalate violence
and reduce casualties’”. Brahimi’s approach in Syria since the very beginning
was heavily based on convincing conflicting internal groups that ensuing the
fight was a baseless endeavor with no benefits for anyone, and has sure adopted
a more cautious and consultative approach . Doubtlessly, Brahimi had to tread
tread with caution indeed as not everyone was too happy to have him as a
mediator.

The Security Council provided him with the utmost levels of support and
funding®. However, Syrian government gave him dubious looks due to his
commitment to the Geneva | Talks® as the basis for future mediation and
conflict management in Syria, while Arab politicians did not seem pleased
either due to his inclusion of Iran, one of Syria’s close neighbors and staunch
supporters of the regime®. Furthermore, Annan’s Syrian universe was surely
quieter and less violent, whereas Brahimi had to deal with widespread and
escalating violence leaking into lragi borders, the use of internationally
outlawed chemical weaponry, and the rising influence of third parties taking
sides (or armed action) in the crisis'”. Speaking of the usage of chemical
weapons against civilians and deteriorating humanitarian conditions in Syrian,
the UN Security Council passed two resolutions during Brahimi mediation

(1) Chesterman, Simon. "Walking softly in Afghanistan: the future of UN state-building.” Survival ,
Vol.44, No. 3 (2002):p37

(2) Taheri, Amir. "Has the Time Come for Military Intervention in Syria?." American Foreign Policy
Interests Vol.35, No. 4 (2013) p 220.

(3) Lundgren, Magnus. (2016), p277.

(4) Katulis, Brian, Siwar al-Assad, and William Morris. "One Year Later: Assessing the Coalition
Campaign against ISIS." Middle East Policy Vol. 22, No. 4 (2015) p 13

(5) At an international peace conference for Syria in June 2012, participants agreed to what has
become known as the Geneva Communiqué. It laid out a six-point plan intended to stop the
violence and move the two sides towards a political settlement. The United Nations is trying to
implement that framework at peace talks going on now in Switzerland where the two parties have
finally agreed to meet. The Communiqué calls for the establishment of a transitional governing
body that would “exercise full executive powers.” It says that could include “members of the
present government and the opposition and other groups and shall be formed on the basis of
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in brokering a successful ceasefire deal in Lebanon in 1989™. Eventually, he
oversaw the end of Lebanon’s seventeen-long civil war through the Taif
Agreement. Moreover, his work in South Africa could be seen as one of his
most earnest successes in mediation, giving way to a great leader, Nelson
Mandela, to rule as president®. However, this is an imperfect example of
multi-stage constitutional processes in conflict settings. This was mainly due a
number of factors, including that multiple positive factors contributed to the
generous head-start given to the democratic process, as well as the general
dissatisfaction with minority rule, prompting positive political change. Later in
Haiti on the UNMIH mission, Brahimi was several successes, including the
establishment of “free and fair elections”, rehabilitating and “training” the
Haitian police force, rebuild infrastructure, and assisted Haiti’s Government
assume its responsibilities and functions following a coup in late 1991,

On the downside, several critics claim that the system deployed and
implemented by the UN in Haiti is rather dysfunctional, and incapable of
providing efficient aid services to citizens in distress especially following the
natural earthquake disaster of 2010“. Perhaps what perplexed Brahimi the most
about is that that all efforts at maintaining peace fell short when it came to
rebuilding a country lost to crisis. In his own words, he states “the international
community has been trying to help Haiti rebuild a viable state for twenty years
[...] today, ten years later almost nothing has changed”®. In Afghanistan,
Brahimi exhibited a sense of continuity that was important in the early stages of
implementation in the peace-building process®. However, this is one example
where Brahimi had tides blow in his desired direction, as stated by Thorsten &
Rotmann (2008) who assert that it had a rather favorable context compared to
other peace operations, thus; it could be seen as a mixed success in his favor(”.
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Previously, Brahimi had served as the Algerian Foreign Minister for two years
in the 90°’s, and held many UN missions as Special Representative in
Afghanistan and UN Special Envoy to Iraq and Syria. His expertise include
post-conflict building, as evident from his “State Buildin% in Crisis and Post-
Conflict Countries” UN report presented during the 7" Global Forum on
Reinvention Government in Austria (2007), peacekeeping, as well as crisis
prevention and resolution®. Furthermore, part of Brahimi’s philosophy is to
rely on resources available internally in a country of crisis, which later became
to be known as “light footprint”, evident through his work in Afghanistan with
the use of an almost all-Afghani staff rather than heavy reliance on expatriate
and foreign diplomats®. A significant part of his approach, as presented in the
Brahimi report, lies in two main aspects: not being afraid of taking sides when
one side is perceived as guilty of crimes against humanity, and refusing to take
inappropriate measures and decisions even when pressured to do so, especially
given the costly consequential effects such decisions may have®. His report,
however, received mixed reception from within and out side the UN. In other
words, Brahimi rejects traditional peace-keeping efforts in hopes of
implementing more constructive and realistic measures, suggesting that
peacekeepers’ “use” (and obligation to the use) “of force should be extended”
whenever necessary®.

Perhaps less known than Kofi Annan, Brahimi still held as recognized
position as mediator and politician who also had his fair share of success and
failures through his work with the UN and the Arab League. In retrospect, he
appears more knowledgeable and relatable than counterpart Annan in managing
peacekeeping and conflict management missions in Arab countries given his
wider “understanding of the Islamic community” and various other cultures
dominating the MENA region®. First and foremost, his efforts came to fruition
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are the substance of the dispute between the parties'”. Mediation is a process of
conflict management where disputants were assisted by an outside individual,
organization, group, or a state, to settle a conflict without further use of
violence according to the law, applying techniques, resources, legitimacy, or
knowledge brought in by the third party®. A common description is the
operative one used by Bercovitch, Anagnoson &Wille : mediation is ‘a process
of conflict management where the disputants seek the assistance of, or accept an
offer of help from, an individual, group, state or organization to settle their
conflict or resolve their differences without resorting to physical violence or
invoking the authority of the law’®. This means that there is an ‘outside’ actor
that is central, often described as a third party, who does not have authority to
impose a solution. Moreover, Zartman & Touval (2007: 438) argued that
mediation is a mode of negotiation in which a third party helps the parties find a
solution that they cannot find by themselves®. What is clear from this, is that
mediation is an activity geared towards resolving an ongoing dispute; that it is
action by an autonomous, outside party (a third party); that it uses persuasion
rather than coercion; and that it aims to reach a solution acceptable to the
(primary) parties. Thus, mediation aims at conflict resolution and primarily
achieves this through negotiations, by resorting to reason and logic and,
ultimately, by appealing to the common wishes to end violence and prevent its
recurrence. These definitions signify the importance of mediation as a process
of conflict management as well as highlighting necessary conditions for a
successful mediator like skills and impartiality.

Brahimi is yet another man of rich and vast experience in mediation,
evident by his mediation history. His key philosophy can be summarized in the
famous report, where he states that “peacekeeping operations should only be
deployed when there is a peace to keep”®. He is often described by many as
mission impossible type who exhibits great mediation skills and management
who has an engrossed belief in the role of politics in resolving conflicts®.
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additional 2 percent in 2016—a 63 percent decline compared with its
2010GDPY. Estimates of national account indicators, including counterfactual
GDP numbers estimated by using statistical estimation methods, show that the
actual GDP fell $51 billion (in 2010 prices) short of the counterfactual GDP in
2016@®. Aggregating these differences between counterfactual and actual GDP
numbers between 2011 and 2016 shows that the cumulative loss in GDP
amounts to $226 billion in 2010 prices, about four times the 2010 GDP®.

The conflict in Syria, , has resulted in the displacement of almost half
population; more than six million people are displaced within the country, more
than five million are refugees in neighboring countries, and a million have fled
to Europe®™. Since the beginning of the crisis, Lebanon, Turkey, Jordan and
other countries in the region have hosted the vast majority of refugees®. In
addition to that, more than 800,000 Syrian nationals are estimated to have
sought asylum in Europe. Moreover, there are an estimated 0.4 million to 1.1
million unregistered Syrian refugees in Lebanon, Jordan, Turkey and Iraq. The
number of internally displaced persons was at 5.7 million as of January 2017,
with 56 percent of them remaining within their own governorates®.

The abovementioned discussion to the complexity and intensity of the
Syrian conflict suggest that, the conflict considered to be one of the most
violate and highly destructive conflict in contemporary history. Moreover, the
number of parties whether states or non-states actors, unprecedented influx of
displaced persons and refugees, economic losses, high level of destruction and
high number of casualties, has made the Syrian conflict less amenable to
solution. Therefore, it has complicated the international community mediation
efforts to hammer out an agreed upon peaceful solution.

2. The UN Special Envoy Lakhdar Brahimi’s Mediation Efforts

Mediation is the intervention of a skilled and impartial intermediary
working to facilitate a mutually acceptable negotiated settlement on issues that

(1) Ibid, p181.

(2) Onder, Harun, The Toll of War: The economic and Social Consequences of the Conflict in
Syria
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The prolonged severity of the fighting suggests that, the concerned parties were
ready to die —hard and the unacceptably high cost of losing the conflict,
particularly the Syrian regime and its backers, who have been determined to
win whatever it takes™. Russia intervened fiercely because of what it saw as the
imperative of maintaining the Assad government in power, given the pivotal
role of Syria in Moscow’s reassertion and expansion of its strategic interests
across the Middle East.

The international community reacted for the most part with a few
intermittent practical responses to the sustained military brutality against both
armed elements and civilians. In regard to human casualties of Syria’s civil war
have grown from the first handful of protesters shot by government forces to
hundreds of thousands of dead. But as the conflict has dragged on, growing
more diffuse and complex monitoring and counting attempts have essentially
become difficult and sometimes impossible. Therefore, most of the casualties’
numbers have been based on fluctuated estimates. The United Nations, which
released regular reports on the death toll during the first years of the war, have
roughly estimated that 400,000 people had been killed®. However, others like
the Syrian Centre for Policy Research had issued a report in 2016 that estimated
the death of 470,000 people®. The British-based Syrian Observatory for
Human Rights, said last month that at least more than 370,000 people dead
including 112,000 civilians, had been killed in the war since March 20119,

In regards to the economic and social ramifications of the Syrian conflict, it
has inflicted profound damage and destruction to the Syrian society national
fabric and its economy. In time, the conflict has resulted in the partial or full
breakdown of urban systems in many cities by destroying houses and public
service—related infrastructure like roads, schools, and hospitals,

while leading to economic collapse in many areas. The conflict has not only
resulted in the death of hundreds of thousands of people and damaged
productive elements; it has also severely diminished economic connectivity and
decreased incentives for production®. Syria’s GDP was estimated to have
contracted by 61 percent between 2011 and 2015 in real terms and by an
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The Syrian conflict is a long standing and protracted one that has been
going on since 2011 and went through different stages that fluctuated between
extreme escalation and de-escalation. It began when number of children had
written anti-regime graffiti on community walls®. However, in time the
popular protest movement gained momentum that led Assad to announce
certain steps toward reforms in April 2011 and at the same time, his military
security forces and militias responded with violence, killing many protesters in
Darra. This led to the eruption of the crisis that was transformed into an armed
conflict that rapidly took on a much more formal nature when the opposition
and army defectors began to organize more political and military groups with
regional support. The root causes of this conflict were issues related to the
oppressive and the authoritarian nature of the regime, social and political
injustice, marginalization, poverty and above all the impact of the Arab Spring
that erupted late 2010.

The Syrian conflict was rapidly developed from peaceful communal
protests into fierce multiple simultaneous civil wars and regional and
international proxy confrontations. This structural change has exacerbated the
intensity and complexity of the conflict that witnessed heavy involvement by
many regional and international powers including non-state actors. The number
of parties (state actors as well as non-state actors) who have been involved is
one of the major characteristics of the Syrian conflict®. Their perceptions and
as well as their various and changeable interests have strongly exacerbated the
complexity of the conflict.

The number of foreign forces that have been involving, fighting in Syrian,
or did so indirectly by arming, financing and training fighting forces since
2012, were at least twenty different states and major non-state actors. Key
regional and international actors are: Iran, Russia, USA, UK, France, Turkey,
Saudi Arabia, Qatar, Jordan, UAE and Israel. Moreover, Non-state actors also
have been involved in the conflict like: Hezbollah, Free Syrian Army, Islamic
State, al Qaeda, Ahrar el-Sham, Jibhat Al-Nusra, Iraqi Shatt militia as well as
Kurdish military groups in addition to a number of many smaller tribal, Islamist
and secular rebel groups®. The fierce ways in which Syrian and foreign actors
on both sides fought each others have also led to further intensity and
complexity of the conflict. The antagonists have used chemical weapons,
practiced ethnic cleansing and massacres against civilians, torture and killing
methods, sieges and other inhuman acts that can be considered as war crimes.
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Apart from the above-mentioned contention this aspect suffers from the
difficulty of evaluation and definition. What does intensity mean? And what is
the best way to measure it?. Kenneth Kressel and Dean G. Pruitt have suggested
that intensity can be defined by measuring the severity of the conflict, the level
of hostility, the anger and the strength of the parties' negative perceptions®.
However, others suggest that the number of fatalities in terms of human losses
Is the most obvious and accessible measure, which can explain the intensity of
the conflict.®

In regard to the complexity of the conflict, the rigidity of the disputed issues
and the number of parties involved are the major determinants of how
complicated a conflict is. A dispute with few parties involved is more amenable
to resolution whereas a conflict with many additional parties makes the
likelihood of reaching a solution more difficult. Intervening actors complicate
the dispute by expanding the interests of the contested parties, adding more
issues and complicating the communication process. The most important
aspects which determines the nature of a conflict are the disputed issues which
represent the causes of the dispute and the focus of the disputants’ behaviour.®
The nature of the issues at the heart of the contention will be influential in the
determining the outcome of the negotiation®”. Jacob Bercovitch, Theodore
Anagnoson, and Donnette L. Wille, have suggested five types of issues in
international conflict: sovereignty ones over a specific piece of territory,
ideological issues emphasising basic values and beliefs, security matters
concerning frontiers, borders, and territories, issues of self-determination
related to independence and a residual category of other issues.®

In regard to the nature of the Syrian conflict, this paper has argued that this
variable has a very significant impact on the international mediation efforts and
their outcome particularly attempts made by Lakhdar. To reveal how much the
effect of this factor was, analysis should go beyond this general argument. It has
to focus on the different aspects of the dispute, particularly its duration, number
of involved parties, humanitarian costs including casualties, severity of the
conflict and disputed issues.
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the countries involved in the conflict or negotiations "had the interest of the
Syrian people as their first priority"™. Although the abovementioned
literature have provided a positive contribution to the analysis of the nature
of the Syrian conflict and Brahimi’s efforts, this study is an attempt to cover
and fill a possible gap on the existing literature related to this subject matter.
Furthermore, this study covers a significant period of time where great changes
and challenges have taken place in the Syrian conflict 2012-2014. In addition to
that this study would be an additional contribution to the field of study which is
an integral part of Middle Eastern peace studies.

Structure of the Study

This paper is structured under four main sections; Introduction, The Nature
of the Syrian Conflict, The UN Special Envoy Lakhdar Brahimi Mediation
Efforts and the Conclusion.

1. The Nature of the Syrian Conflict.

The nature of the conflict has been acknowledged to be a key factor in
determining the success or failure of both mediation and negotiation efforts.®
The effect of this determinant is derived from its different aspects such as the
intensity and the complexity dispute. The first aspect is recognised as an
essential component of how amenable a conflict will be to negotiation and
mediation.®> However, both scholars and practitioners have differed over the
effect of the intensity of dispute. On the one hand it has been argued that the
greater the intensity of a conflict, the better the chances of a successful
negotiation as a method of minimising losses.”” On the other hand, some have
contested this in the sense that this will lead to entrenchment and polarisation,
making negotiation more difficult.® Richard Jackson contends that and argued
that international negotiation is more successful in low intensity disputes.®
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Literature Review

Since its eruption, the Syrian conflict has triggered the interests and the
attention of commentators, journalists, analysts and academics who have
published a wealth of literature on this subject matter. However, this
literature has reflected different perspectives.

Rami G. Khouri has argued that: Syria’s war was complex, multi-
dimensional, fierce and unique in some ways......... one striking dimension
of Syria’s war that is more noteworthy than aspects of other conflicts in
Yemen, Palestine, Libya, Somalia and Iraq is the longevity and intensity of
direct foreign military involvement by those who supported the Assad
government, notably Iran, Hezbollah and Russia®®.

Others focused on international community efforts to end the Syrian
conflict particularly attempts made by Brahimi. Taheri Amir argued that*
Brahimi has offered the fairest and the most realistic compromise formula” in
terms of diplomacy and political work in hopes of composing a plan that could
lead Syrian into peace or at least stabilize the country and reduce casualties®.
While some highlighted Brahimi’s approach “Brahimi’s approach since the
very beginning was heavily based on convincing conflicting internal groups that
ensuing the fight was a baseless endeavor with no benefits for anyone, and has
sure adopted a “more cautious and consultative approach”®. Magnus Lundgren
argued that “The evidence suggests that the failure of mediation in Syria is
partly an effect of mediation strategy, but more importantly, a consequence of
the complexity and intractable nature of the wider mediation context”®.
Moreover, regarding Brahimi mediation efforts Magnus also argued that “The
regime viewed Brahimi with mistrust because of his references to the Geneva
Communiqué, whereas several Arab countries turned against him after he made
it clear that he would not necessarily deliver Assad’s departure and because he
sought to involve Iran, a patron of the Syrian Government, in consultations”®.
Brahimi claimed that "there were no good guys in the Syrian tragedy", placing
blame on all parties involved. He says the conflict could have been resolved in
2012 had there been a better understanding of the situation, adding that none of

(1) Khouri, Rami, The Implications of the Syrian War for New Regional Orders in the
Middle East, MENARA working Papers, No. 12, Septemper 2018, pp4-
6.https://www.iai.it/en/pubblicazioni/implications-syrian-war-new-regional-orders-
middle-east.

(2) Taheri, Amir. "Has the Time Come for Military Intervention in Syria?." American
Foreign Policy Interests 35, no. 4 (2013): 220.

(3) Lundgren, Magnus. "Mediation in Syria: initiatives, strategies, and obstacles, 2011-
2016." Contemporary Security Policy 37, no. 2 (2016): 3
4https://www.researchgate.net/publication/303312425

(4) Ibid, 3-4

(5) Ibid, 3-4

35



The Nature of Syrian Conflict and The UN Special Envoy Lakhdar Brahimi’s Mediation
Dr. Hasan Mohammad AlMomani, Mourad M Rabadi

attention of scholars, researchers, and commentators and generated much
analysis that raised many questions. Chief among them: Why the Syrian
conflict has defied the logic of all these efforts particularly attempts made by a
well experienced envoy like Lakhdar Brahimi? What were those variables and
factors that made the conflict rigid and less amenable to solution?

Objectives of the Study

The primary aim of this study is to investigate and analyses the nature of
the Syrian conflict and different aspects of the mediations efforts invested by
the UN special envoy Mr Lakhdar Brahimi in the period between 2012 and
2014 and why these efforts failed to curtail and eventually solve the conflict. It
iIs widely acknowledged that a mediated -negotiation particularly in long
standing conflicts, does not occur in a controlled context and that is a
continuous clusters of activities involving actors, decisions and situations®™
Moreover, the nature, form and the outcomes of mediation-negotiation process
are determined by a number of factors related to the parties, the conflict and the
interaction of the parties during their bargaining process®®. Therefore, this study
argues that the increased complexity of the conflict, regional and international
rivalry, incompatible interests of the external powers and lack of willingness
and passivity from the part of the disputants had complicated the mission of
Lakhdar. Consequently, the latter’ extensive efforts had failed to hammer out a
historical settlement to the Syrian conflict during 2012-2014. The significance
of this study stems from the fact that it is a re-visit analysis to a curious case of
a conflict that defied extensive mediation efforts invested by a highly
repudiated and well experienced international envoy like Lakhdar Brahimi. To
answer the aforementioned questions and deal with the key arguments of this
paper, a case study approach will be employed in order to analyze primary and
secondary literature on this subject matter. According to Jacob Bercovitch, the
case study approach allows for an in-depth understanding of particular cases
and builds up a solid understanding of the factors which influence negotiation,
and the activities that occur during a specific stage of conflict resolution®.

(1) Lane, Tracy. "Negotiation: An Emergent Process of Living Systems.” Behavioral
Science, Vol. 40, Issue. 1, January 1995, p41.

(2) Brigid Starky, Mark A. Boyer and Jonathan Wikendfield (2010) International
Negotiation in a Complex World (Rowman & Littlefield Publishers), p6.

(3) Bercovitch, Jacob. "Third Parties in Conflict Management: the Structure and Conditions
of Effective Mediation in International Relations.” International Journal, Vol. XL, No.
4, Autumn 1985.pp125-130
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Introduction

Since the end of 2010, a series of changes and political transformations
have swept across the Arab World as a result of the eruption of violent and non-
violent uprisings that created unprecedented chaos and instability in the region.
The beginning was at Tunisia and then spread out across the region where
almost every Arab country in one way or another witnessed its own spring.
Chief among those countries is Syria. The Syrian conflict began in March 2011
when about 15 children had written anti-regime graffiti on community walls in
Durra®. Syrian government security forces and militias responded with
violence, killing many protesters in Darra®. Such reaction on the part of
Damacus’s forces led to the eruption of the crisis that was transformed into an
armed conflict.

This widespread movement rapidly took on a much more formal nature
when the opposition and army defectors began to organize political and military
groups with regional support. At the onset of the conflict many had the belief
that it would be a carbon copy of the Tunisian, Egyptian uprisings or other Arab
countries that affected by the Arab Spring. Contrary to such expectations, the
crisis had transformed into a lengthy deeply contested intra-state conflict with
an active involvement of regional and global powers like Iran, Gulf countries,
Turkey, Russia, U.S and many European countries. However, the international
community particularly the UN and the Arab League have responded to the
eruption of the conflict and appointed three successive special envoys in order
to hammer out a peaceful solution to the conflict. These envoys were: Kofi
Annan 2012, Lakhdar Brahimi 2012-2014, De Mustora 2014-2019 .

Problem of the Study

The problem of the study is that the Syrian conflict transformed from civil
and peaceful protests into deeply-rooted conflict with so many parties involved.
Moreover the international community has invested many efforts in order to
achieve a mediated peaceful settlement to the conflict. Part of these mediation
efforts were conducted by the UN Special Envoy Brahimi in 2012-2014. During
these mediations attempts hard and lengthy rounds of talks and shuttling
diplomacy were conducted that produced so many declarations, proposals,
offers, and UN Security Council resolutions. Yet no historical deal was reached
and the conflict has defied all these mediation efforts during the aforementioned
period of time. The conflict and these mediation efforts have received the

(1) Tan,Kim Hua and Perudin,Alirupendi, The “Geopolitical” Factor in the Syrian Civil War:
A Corpus-Based Thematic, SAGE Open, April-June 2019, p1
(2) Ibid, pp1-2
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Abstrac

This study aims to analyses the nature of the Syrian conflict and the UN
Envoy Lakhdar Brahimi’s mediations efforts during 2012-2014 and why these
efforts failed. This paper argues that the increased complexity of the conflict,
regional and international rivalry, incompatible interests of the external powers,
lack of willingness and passivity from the part of the disputants had
complicated the mission of Lakhdar and therefore his efforts failed. The study
has employed a case study approach that would analyze primary and secondary
literature on this subject matter.

This paper concludes that, although Brahimi is a man with an extensive
experience in mediation, he failed to hammer out a peaceful settlement to the
conflict in Syria during his mission from 2012 to 2014. This was because of a
number of factors that made the conflict defied Brahimi attempts to mediate a
negotiated settlement. Chief among these factors is the nature of the conflict in
terms of its complexity and intensity.

Keywords: Nature, Conflict, Mediation, Efforts, Special Envoy
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new theory emphasizes that The termination of the original obligation
and the creation of the new account item within the current account, would
be an effect of fulfillment of obligation by incorporating the payment or
debt in the current account. It will not be, in any case, referred to the
regeneration effect. Article 403 of the Omani Commercial Law permits to
record and incorporate (within the current account) a debt secured with
contractual securities when all concerned parties expressly agree to do so.

7. Conclusion

This research study examined the implications of principle of
“regeneration of payments” in current bank account and explored its
significant consequences on payments incorporated in the account in light
of the provisions of Omani Commercial Law.

The study concluded that the result of incorporating a payment within
current account will be the termination of original obligation connected to
such payments along with all attached securities and legal characteristics.
As a result, a new account item will rise and be established in its place
becoming an integral part of the current account. The effects of
regeneration principle are based on and related to contract rather than legal
provisions of Omani Commercial Law.
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In Oman, the court of appeal ruled that recording the value of a
commercial paper in the creditor side of the person neither mean that his
creditor account has increased nor it would enable him to withdraw the
value of the paper from that account. He would not be able to withdraw
until the value of the commercial paper is settled in the account.?
Settlement of the paper would only occur when paper is discounted and
actual value is collected by the bank. The court of appeal added that when
a person submits a commercial paper to be recorded in the account, its
value will be recorded and placed on hold. It will not be considered final
until collected. If the bank was unable to collect and discount its value, the
bank will perform a reverse entry.®

Reverse entry of commercial papers in the context of current bank
account was stipulated in article 413 of the Omani Commercial law when
the Omani legislator permitted performance of reverse entry of
commercial papers even after the endorser who presented the paper for
discounting is declared bankrupt by a court of law.

6. Results

This research study has found that the change in the nature or type of
claims needed to enforce or acquire the financial rights incorporated in the
current account is not imposed by legal provisions of Omani Commercial
Law, but rather, it is an effect to the agreement of parties who established
the current account and agreed to accrue such regeneration effect on
payments or financial rights incorporated into the current account. Thus,
the effects of regeneration principle are based on and related to contract
rather than legal provisions of Omani Commercial Law.

Traditional theory of regeneration believes that the idea of
regeneration of payments goes back to the principle of (regeneration or
renewal of obligation) widely known in civil law. In this context,
regeneration means subrogation or substitution of one obligation in the
position of another while the old obligation that has been substituted or
replaced is different from the new obligation.

(1)Court of Appeal, Wednesday Hearing 08 January 2003, decision number: 19, Appeal:
75/2002.
(2) Ibid.
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the cheque payment.'If regeneration principle was allowed to legitimize
the payment despite the invalid contract of sale, the regeneration principle
will be used as a tool for circumvention and deception through using
cheque or payments obtained by means of illegitimate contracts or invalid
contractual relationships. A matter which is inconsistent with the law.

5.2. Reverse entry of commercial papers:

Reverse entry is a case which forms an exception to the principle of
regeneration. When a commercial paper (such as a cheque or a bill of
exchange) is incorporated into current account, the value of such
commercial paper will be recorded as an account item in favor of its
legitimate holder. If it appears subsequently that the commercial paper
was honored or paid by the drawee in its due date, in such a case, the
endorsee who is the other party (such as a bank) in current account has the
right to make a reverse entry of the commercial paper.?) Reverse entry is
done by recording an amount equal to the value of the commercial paper
on the debtor side of the endorser. To explain in more details, we give the
following example: John contracted to open a current account with Muscat
Bank. John received a bill of exchange from Sameer in payment of a price
of a car which John sold to Sameer. John (being the owner and legitimate
holder of the bill of exchange) decided to incorporate it into the current
account opened between himself and Muscat bank. John did so by
endorsing the bill to the interest of the bank to be included in the current
account. Such bill will be recorded on the creditor side of John and on the
debtor side of the bank. If it appeared subsequently that the drawee
refused to pay the bank the amount of the bill, the bank has the right to
record a reverse entry against John in the same amount of the bill in
addition to costs incurred by the bank. Since incorporating a bill of
exchange into the account is conditional upon it being honored by drawee
and collected by the bank on its due date. Otherwise, the bank will code an
amount equivalent to the value of the bill in the debtor side of John, and
the result of that will be erasing the bill’s value from John’s creditor side
of the account. Regeneration principle cannot prevent such reverse entry
coding.®

(1) Article 413 of the Omani Commercial Law. See also:lraqi Commercial Law, s. 223(IR).

(2) Article 413 of the Omani Commercial Law.

(3) Ibid. See also: Murad Moneer Fahim, Commercial Law, Maaref Institution, 1982,
Alexandria, at: 208-209. See also: Momamed AlFaqgi, Commercial Law, Halabi Law
Publishing, Beirut, 2010, p: 327.
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their original nature, these exceptions aim to protect certain interests and
prevent circumvention of rules.

5.1. Original debt is illegitimate

If current account is established between A and B. when a payment or
a debt is incorporated into account, a distinction shall be drawn between
the payment entered into the current account in favor of side A and the
underlying legal relationship which led to the formation of such payments
which (in general rule circumstances) shall be kept separate or isolated
from the payment entering into the account since payment entering into
current account is renewed and regenerated into a new form and will
merge in the account becoming an account item. Thus, losing its
connection with the underlying original debt that led to such payment.

For example, if A sold his car to a person B, and B who purchased the
carpaid the price through drafting a cheque in favor of A in payment of the
price. The sale contract will be the original relationship that led to drafting
the cheque. If A decided to incorporate the cheque as a payment in the
current account between himself and B, the cheque value will be
incorporated as a payment in favor of A in the account and will be
renewed and regenerated into a new form becoming an account item. Such
account item will lose relationship with the original debt or underlying
contract which was a car sale contract.

However, that is not absolute. Under this exception (illegitimacy of
the original debt) and in the above example, if the original contract
underlying the payment (which is a car sale contract that led to drafting
the cheque) was invalid or illegitimate, then the incorporation of the
cheque into the current account would not legitimize it. The principle of
regeneration will not be able to legitimize it, the cheque will still be
connected to the original underlying invalid contract and will
invalidated.”

Despite the incorporation of the cheque into the account, it can still be
erased as an account item by doing what is called “reverse entry”. Such
reverse entry which is made due to an invalid original contract is an
exception that prevents regeneration principle from having any effect on

(1) Article 406 of the Omani Commercial Law.
24



Jordan Journal of Law and Political Sciences. Vol. (12) No. (1) 2020

C. Accrual of interest

When payments or financial rights are incorporated within the current
account, the accrual of interest on these payments or financial debts will
stop, interest accrual will cease from the date of incorporation in the
account since such payments or financial rights or debts will be subject to
another type of interest which is the current account interest. Even when
original debt payments had no interest eligibility prior their entry into the
current account, such debts or payments will still be eligible to accrue
interest under the current account in which they were incorporated.”

However, the issue of whether payments or debts entered into the
current account are eligible for interest or not is still controversial. The
Jordanian and Lebanese Commercial Laws have stated in support of
interest accrual and stated expressly that payments and debts incorporated
within current account shall be eligible for interest by the force of the law.
While Egyptian and Kuwaiti Commercial Laws stated that such payments
or debts shall not be eligible for interest unless there is an agreement or a
contractual provision between parties stating for interest eligibility.?

Omani Commercial Law, Article 407, stated: “payments entered in
the current account shall not produce any interest unless it was agreed
otherwise, and if the agreement did not specify the amount of interest, then
it will be calculated based upon custom. And in relation to current
accounts opened at banks it is permitted to calculate interest while account
is still open”.”®» Moreover, interest shall be accrued and calculated from the
date account is closed unless otherwise agreed, or during the validity
period of the account if the account was opened with a bank."

5. Exceptions to principle of regeneration

The principle of regeneration is not absolute in terms of its effects,
since there are certain cases where regeneration principle will have no
effect on payments entering into the current account. In these exceptional
cases payments or debts incorporated into the current account will not lose

(1) (Jordanian Commercial Law No 12, 1966, S. 110 (JO), Syrian Commercial LawNo0:33,
2007, S.187 (SY), and Lebanese Commercial Law 1943 No 304, S.302 (Le).

(2) (Kuwaiti Commercial Law No 68 of 1968, S. 397 (KU); Egyptian Commercial Law No
17 of 1999, S. 366 (EG).

(3) Article 407, of Omani Commercial Law.

(4) Article 407, 411, of the Omani Commercial Law.
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B. Legal claims

All payments entered or incorporated into current bank account would
lose all eligibility for legal claims as they will be transformed into a new
item within the account. Such new account item will acquire a new nature
which will result in changing the types of claims it can use to enforce
rights against others."”) For example when a commercial paper (such as a
bill of exchange) is incorporated into the current account such payment in
the form of a bill of exchange will lose its commercial nature and all
claims that are based on commercial papers rules will no longer be
possible. That is due to the fact that the value of the bill will be
incorporated in the account and regenerated in the form of an account item
with a new legal nature and accordingly, acquiringnew types of legal
claims.

Usually, its enforcement or any claim related to it will be based on the
legal nature of current account rather than claims related to commercial
papers or commercial law. Thus, when a bill of exchange is regenerated
and transformed into a new form which is the form of an account item, the
new form will acquire new rules derived from the nature of the current
account itself, weather commercial or civil. The new account item will
have a new legal system of limitation periods.®

The change in the nature or type of claims needed to enforce or
acquire the financial rights incorporated in the current account is not
imposed by legal provisions of Omani Commercial Law, but rather, it is
an effect to the agreement of parties who established the current account
and agreed to accrue such regeneration effect on payments or financial
rights incorporated into the current account. Thus, the effects of
regeneration principle are based on and related to contract rather than legal
provisions of Omani Commercial Law.®

(1) Yousif Ghanim, Ali Khashan and Alaa Omar, the integration of renewal and non-division
of payment principles in determining the effects of current account, Volume (2) 2010
Mouhakiq Al-hilly Journal for legal and political science, p: 132.

(2) Ali Jamaleddeen Awadh, above number 1, p: 296-300.

(3) Ibid.
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change in the legal nature and identity will be expressed in the following
aspects:

A. Legal nature

The legal nature of payments entered into current bank account will
change, if payments entered were civil and not commercial then they will
become commercial if the current account was commercial. On the other
hand, if payments were commercial and the current account was a civil
transaction, such payments will become civil in their nature and lose their
commercial nature. Accordingly, such current account and payments
entered in it will be subjected to commercial law or civil law rules based
on their legal nature.)

Moreover, payments or financial rights incorporated into the current
account will be detached from its supporting securities. If an “in
personam’ security or a “security in rem” were attached to the payments
or debts entering into the current account, such payments will be detached
from their securities. Detachment of in rem or personam securities occurs

as payments are regenerated and transformed into a new legal form.?

It should be noted that detachment of securities would apply only to
legal securities rather than contractual or consensual securities. While in
some other legal jurisdictions including Omani and Egyptian laws,
payments would hold and maintain their attached securities. Under Omani
Commercial Law, in rem or personam securities would remain attached to
the payments entering into current account even after payments are
incorporated into the account. But that only apply to consensual or
contractual securities rather than legal securities.®

(1) Ali Baroodi, Contracts and commercial Banking operations, 2001, Dar El Matboaat El
Jameya, Alexandria, p: 244.
(2) Ibid, see also, Articles: 403-404 of the Omani Commercial Law.
(3) Ibid.
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fulfillment of debts by entering them in the account is made successively
and individually for each debt rather than jointly upon the closure of the
account.®

However, the French court of cassation, later, changed its view by
Issuing a new decision in 1935, when it determined than securities and
guarantees attached to payments would not be lost or terminated for
payments entered into current account. Securities and guarantees may be
terminated when account parties agree to do so by their free wills either
implicitly or expressly.

The Omani legislature took similar view which can be clearly seen in
article 403 of the Omani Commercial Law. Article 403 permits to record
and incorporate (within the current account) debt secured with contractual
securities or guarantees when all concerned parties expressly agree to do
s0.®) In such a case, the debt entered into the current account would not
lose the attached securities. However, since the debt will be regenerated
and renewed into an account item, the security will continue to be part of
the final deposit equal to the amount of debt entered in the account. The
security would not be securing the whole amount of the account deposit
upon closure.®

Legal consequences of regeneration principle

Thereseveral consequences for the application of regeneration
principle in current account. There is no dispute among legal scholars
regarding such consequences. Most of these consequences are
incorporated within the provisions of the Omani Commercial Law in
articles 403 — 407 and it will be explained in the following subsections.

Payments entered into the account loses their legal identity and legal
nature and is regenerated into a new debt acquiring the qualities of
current account.

Payments entered into current bank account would lose their original
identity and nature, they will be transformed into an account item which
will contribute to the final balance of the account upon closure. The

(1) Ali jamaleddeen Awadh, above number 1, p: 264.
(2) Ibid.

(3) Article 403 of the Omani Commercial Law.

(4) Article 404 of the Omani Commercial Law.

20



Jordan Journal of Law and Political Sciences. Vol. (12) No. (1) 2020

and legal characteristics. As a result, a new account item will rise and be
established in its place becoming an integral part of the current account.®”

The idea of regeneration or renewal in current account is very similar
to the principle of regeneration in civil law. Such similarity can be
obviously observed when the old or original obligation related to the
payment (entering the current account) is terminated with all attached
provisions and securities. Instead, a new obligation is established which
will form part of the final deposit which will be determined upon the
termination of the current account.®

New theory of regeneration

Supporters of the new theory emphasize that when a payment is
incorporated into current account, it loses its original legal nature. It will
be transferred into an account item which merges within the account.
However, all that would be referred to the impact of regeneration principle
(as new theory supporters believe). The termination of the original
obligation and the creation of the new account item within the current
account, would be an effect of fulfillment of obligation by incorporating
the payment or debt in the current account. It will not be, in any case,
referred to the regeneration effect.

In other words, the new theory assumes that the alleged effects of
regeneration principle are not, in fact, caused by such principle. To the
contrary, they are caused by and an effect of the action of fulfillment of
debt made by a party to the account. The result is merging the fulfilled
payment into the account and becoming an account item. Thus, it is about
the impact of fulfillment of debt rather than a regeneration effect. ©

Supporters of new theory rely on a judicial decision issued by a
French court of cassation where court stated that incorporation of a debt in
the current account is an equivalent to the fulfillment of such debt in terms
of its effects. The fulfillment of the debt is achieved when payment is
incorporated into the current account. The new theory ascertained that

(1) Henry Newton Sheldon, The Law of subrogation, 2017, 1st edition, University Press,
1882, Cambridge, p: 1-2.

(2) M.L. Marasinghe, historical introduction to the doctrine of subrogation: the early history
of the doctrine 1, Volume 10, Number 1, fall (1975) Valparaiso University Law Review,
p: 46, 51-52. See also: ALmoutasem Bellah ALGheriani, commercial Law: Commercial
transactions, 2007, New university Press, p: 257.

(3) Mohyyeddin Ismaeel Alamuddin, Banking Operations Encyclopedia, 1987, Altanani
printing, Cairo, P: 320.
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The French judiciary was the first to apply regeneration principle in
current account in a judgment issued by Orleans court on 14" July 1847.
The court decided that the right or debt recorded in the current account
disappears and ceases to exist due to the regeneration effect and is
subrogated by a new debt in the form of an account item governed by the
special current account rules.®

There are certain conditions needed for the regeneration principle to
work and achieve its effects, the first is that the expiration of the old debt
shall be in conjunction with the new established debt. That assumes the
existence of an agreement between account parties stating that the new
debt will rise at the same moment of expiration of old debt. Both debt
obligations must have real and actual existence free of any reason or factor
of nullification. The second condition is the dissimilarity between debts,
debts must be different in their subjective and formal elements. The third
condition is the partiesintentionsmust go towards regeneration and renewal
of the old debt.

Theories of regeneration
Traditional theory

Traditional theory of regeneration believes that the idea of
regeneration of payments goes back to the principle of (regeneration or
renewal of obligation) widely known in civil law. In this context,
regeneration means subrogation or substitution of one obligation in the
position of another while the old obligation that has been substituted or
replaced is different from the new obligation which came in place.®

There is no conflict among both legal scholars and judiciary about the
impact of the current account on payments entered in it, as such payments
incorporated into the account constitutes the basis of the right for one
party of the account against the other. The result of incorporating a
payment within current account will be the termination of original
obligation connected to such payments along with all attached securities

(1) Banan Khaled Al dardoor, The effects of recording payments in current bank account
(comparative study), Master thesis, Aal Al-bait University, Jordan, 2000, p: 4.

(2) Charles Mitchell & Stephen Watterson, Subrogation, 2007, 1st edition, Oxford University
Press, Paragraph: 1.01.
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settlement will be conducted to determine the status of each party against
the other, weather a debtor or a creditor.®

Thus, it can be said that single financial operations paid into the
account (such as cash deposits, deposited commercial papers, or delivery
of goods) are converted into account items incorporated and merged with
each otherlosing their independency inside the account. That is referred to
as the regeneration principle. Since single independent financial
operations are merged and incorporated and then regenerated, inside the
account, into a new form called account items losing theiroriginal nature.
Such principle will be addressed in details in the following section.

Definition of regeneration principle

The principle of regeneration implies that single payments
losesitsoriginal legal structure and merge inside the current account. Thus,
such single payments are converted into current account items rather than
single independent financial operation. The basis of regeneration theory
can be traced back to the theory of debt renewal known in civil law, which
occurs when debt is expired and new debt is established in its place. The
new debt is different in its legal elements.®

In addition to the above, judicial judgments have contributed to
clarifying the concept of regeneration of payments. In one of its decisions
Cairo court of first instance concluded that regeneration of payments
means that the every debt entered into the account loses its original legal
nature and elements and expires as it merges inside the account.®® Such
debt expires and get subrogated and renewed taking a new form expressed
in an account item which will be reconciled when the final clearance is
made upon the closure of the account.”” The new regenerated debt item
will be subject to new rules with regard to claiming procedures, limitation
periods, being commercial or civil transaction.®

(1)Akram Yamilki, Commercial Papers and Banking Operations, 1st ed (2009), Dar althagafa
for publishing and distribution, Amman, P: 275-276. See also: Akram Yamilki and Faeq
Al shamma’a, Commercial Law, 1980, Baghdad, 40-43.

(2) Alshargawi Mahmoud, Commercial Law, Part three, Dar Alnahda Al Arabia, 1984, p:
516.

(3) Yousuf Audeh Ghanem &Ali Abdel Aali, Integration of the principles of regeneration
and non- division of payments in determination of the effects of current bank account, p:
129.

(4) Khalifa bin Mohammad ALhadhrami, Civil liability of commercial banks in Omani Law
2017, Alghandoor center, Cairo, p: 63.

(5)1bid, p: 129.
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commercial transactions by means of current bank account. Subsequently,
the customary rules of current bank account developed overtime and were
incorporated into legislations.®

Countries started enacting legislations to regulate banking
transactions and current bank account was among them. The Commercial
law of the Sultanate of Oman, issued by the Royal Decree number 55/90
dated 11"™ of July 1990, included provisions governing current bank
account in chapter nine, articles: 398 — 414,

Based on Article 398 of the Omani Commercial Law, current bank
account is defined as a contract by which parties agree to record, through
mutual overlapping payments,the debts arising out of the transactions
performed between themincluding delivery of money, goods,
orcommercial papers, So that the individual settlement of debts is replaced
by one final settlement made upon the closure of the account.?)
Determining whether a party to the account is a creditor or a debtor to the
other can, only, be made upon the final closure of the account.®

Current bank account contract is considered as one of the most
significant banking operations. It achieves great advantages for both
parties of the account by simplifying their financial operations. Instead of
making separate settlement for each operation, current bank
accountconverts such separate and repetitive operations into single
payments that is merged and incorporated into the account either in the
creditor or debtor side of each party. Upon closure of the account, a final

(1) Hudson, M, Entrepreneurs: From the Near Eastern Takeoff to the Roman Collapse within The
Invention of Enterprise: Entrepreneurship from Ancient Mesopotamia to Modern Times. (26 Feb
2012) Princeton University Press. See also: Emmanuel N. Roussakis, GLOBAL BANKING:
ORIGINS AND EVOLUTION, RAE - Revista de Administracdo de Empresas, Sdo Paulo, v. 37,
n. 4, (Dez. 1997) p. 46-47; Goldthwaite, R. A. (1995) Banks, Places and Entrepreneurs in
Renaissance  Florence, Aldershot, Hampshire, Great Britain, Variorum; Macesich,
George. "Central Banking: The Early Years: Other Early Banks". Issues in Money and Banking.
(30 June 2000) Westport, Connecticut: Praeger Publishers (Greenwood Publishing Group).

(2) Article 398 of the Omani Commercial Law, issued by the Royal Decree number 55/90
dated 11th of July 1990.

(3) Nasif, Elias, Banking contracts, second edition, 2012,Al-Halabi Law Publishing, Beirut,
p: 187-188.
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significant consequences of principle on both sides of the account, and
also on the payments entered and incorporated into the account. All that
will be done by reference the above theories, and in light of the relevant
current bank account provisions stipulated in the Omani Commercial law
issued by means of the Sultani Decree number 55 /90 dated 11" July 1990.

Significance of the study:

The significance of this principle stems from its serious and
overwhelming impact in changing the legal nature and independent
characteristics ofsuch debts and payments. The impact extends also to
change the limitation periods, accrual of interest on the balance, and also
the legal nature of the obligation itself that will be changed to a new
different obligation which shall, eventually, be subjected to different legal
provisions. For example, when a bill of exchange is discounted and
credited into the account, the customer will lose all advantages he enjoyed
before discounting and crediting the bill of exchange into the current
account opened between himself and the bank, such lost advantages
include joint liability claimsof payment from drawer and endorsers. That
refers to the fact thatbill of exchange debt will be changed and regenerated
into a normal commercial debt falling outside bill of exchange provisions,
once it has been incorporated into the current account.

Research methodology

This study follows qualitative and doctrinal research methodology.
That includes an interpretation and analysis of relevant legal provisions
governing the regeneration principle within Omani Commercial Law.
Moreover, it encompasses an analysis of relevant legal literature to clarify
the current state of knowledge regarding ‘“regeneration” principle, along
with the implications of controversial theories and arguments established
to clarify the legal nature and consequences of the regeneration principle
on the payments entered into the current bank account, to enable the
determination of rights and obligations of each side to the account.

Origin and concept of current bank account

The Genesis of current bank account goes back in history to the
customary rules which prevailed among merchants in large Italian cities
during the twelfth century.® During that time, merchants performed their
commercial activities using current bank account system.Following the
establishment of banks, both banks and merchants were conducting their

(1) Hoggson, N. F. (1926) Banking Through the Ages, New York, (1926) Dodd, Mead & Company.
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and never returned withdrawn amounts to the bank. The bank (while
current account was still active) demanded that customer shall pay such
debt amounts, although current account was still not closed yet. Both court
of first instance and court of appeal ruled that customer shall pay the
amount of debt stipulated in report of the nominated accounting expert.®
Customer appealed to the high court arguing that the accounting expert
concluded that customer is indebted to the bank while current account was
still open and active between customer and the bank. Customer further
argued that there shall be no debt decided before the closure of the
account. Accordingly, there is no valid debt. The High court upheld
customer’s argument and revoked the decision on the same basis.?

The conduct of the bank in the above case reflects the fact that in
many cases banks practice constitutes an infringement to commercial law
and legislative provisions. That occurs when banks extract deposit after
transaction is recorded to determine the indebtedness of customers. Such
practice is inconsistent with legislative provisions of Omani Commercial
Law, specifically, Article 398.¢)

Research problem:

The problem of this studylies in the implications of “regeneration of
payment” principle which have always been subject to great controversial
arguments and views. Such controversy revolves aroundthe impact of the
principle in changing the legal nature and characteristics of debts and
payments. Our examination of these controversial views will focus on two
theories, the first is called “traditional theory”, and the second is called
modern or new theory.

This study will examine the principle of “regeneration of payments”
in current bank account contract and analyzeits implications, explore the

(1) Ibid.

(2) Ibid. The Omani judiciary has not changed its attitude expressed in the above case since
1989, it still considers that no final debt can concluded against any side of the account
unless the current account is closed. see Omani court of appeal decision no 19/ 75 /2002
hearing of Wednesday 8th January 2003.

(3) Khalifa bin Mohammad ALhadhrami, above number 7, p: 63-64. In relation to banks
liability for fraudulent activities, see generally: Fraser Valley Credit Union V Canorama
Development Corp (1984), 56 B.C.L.R. 145 (B.C.S.C) [fraser Valley]. See also Maple
Valley Acres Ltd. V Canadian Imperial Bank of Commerce (2001), 46 R.P.R. (3d) 32
(Ont.S.C.J.).
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Introduction

The principle of regeneration of payments goes back in its origins to
the theory of debt regeneration which is widely known in civil law, under
the theory of debt regeneration a newly established debt substitutes and
replaces an old debt. The result will be termination of the old debt and
establishing a new debt in its place by consent of both sides of the
contract. The new debt will be different from the old debt in various
aspects such as its source, limitation period and financial value.

“Regeneration of payments” principle is one of the key issues in the
contract of current bank account. It forms the core of the whole current
bank account arrangement between contract parties.Its meaning is
centered on the fact that all payments credited in the current account loose
its own and independent identity and structure,by being incorporated in
the account they will become a mere item of payment incorporated and
consolidated in the account. Thus payments entered into the current bank
account will change from single independent transactions or payments into
items or account entries merged and consolidated together to form one
single credit balance."”

Determination of final positive (credit) balance or negative (debit)
balance can only be made upon the termination of the account. It is not
possible to determine whether the bank or the customer is a creditor or a
debtor to each other during the period when the account is still open. Upon
the closure or termination of the account, a final settlement will be made
and only then each side of the account will be able to know whether he is
on the debtor or a creditor side and in what balance.®

In one of the Omani High Court decisions, the case included a claim
submitted by a bank operating in Oman seeking the payment of a debt
owed by one of its customers who was involved in a current account with
the bank.® The bank argued that client made certain money withdrawals

(1)Ali jamaleddeen Awadh, Banking Transactions from the Legal Perspective in the new
commercial code and Arabic countries’ legislations, 3rd edition, 2000, Dar Alnahdha
Alarabiah, Cairo, p: 239.

(2) Ibid, p: 239-240. See also: Mahmood Al kailani, Commercial and banking encyclopedia,
Volume 4, 1st ed, 2008, Dar Althagafa for publishing and distribution, Amman, p: 119-
120.

(3) Appeal Number 1989, Hearing date: 6 February 1989, Legal rules decided by
Commercial Authority in its fifth Judicial Year. 1988-1989. Authority for settlement of
Commercial disputes, Oman, p: 50.
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Abstrac

This study attempted to examine the principle of “regeneration
of payments” in current bank account contract, analyze its
implications, and explore the significant consequences of principle
on both sides of the account. Further, the study endeavored to
examine the effects of regeneration principle on payments entered
and incorporated into the account.

It has been found that the change in the nature or type of claims
needed to enforce or acquire the financial rights incorporated in the
current account is not imposed by legal provisions of Omani Commercial
Law, but rather, it is an effect to the agreement of parties who established
the current account and agreed to accrue such regeneration effect on
payments or financial rights incorporated into the current account. Thus,
the effects of regeneration principle are based on and related to contract
rather than legal provisions of Omani Commercial Law.

Keywords: Current Account, Regeneration of payments, traditional
theory, new theory, reverse entry.
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